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ACT:

Husband and wife-judicial separation-Desertion wthout just-
cause-offer to return to matrinonial honme nust be shown to
be bona fide-Petition for judicial separation-Burden of
proof - H ndx Marriage Act, 1955 (25 of 1955), s. 10(1)(a).

HEADNOTE

VWere an application is nade under s. 10(1)(a) of the Hi ndu
Marriage Act, 1955, for a decree for judicial separation on
the ground of desertion, the llegal burden is ‘upon the
petitioning spouse to establish by convincing evidence
beyond any reasonabl e doubt t hat t he r espondent
intentionally forsook and abandoned him or her wthout
reasonabl e cause. The petitioner nust also prove that there
was desertion throughout the statutory period and there was
no bona fide attenpt on the respondent’s part to return to
the matrinonial home and that the petitioner didnot by his
or her action by word or conduct provide a just cause to the
ot her spouse to desist from naking any attenpt at
reconciliation or resumng cohabitation; - but wher e,
however, on the facts it is clear that the conduct of  the
deserted spouse has had no such effect on the mnd of the
deserting spouse there is no rule of |law that desertion ter-
m nates by reason of the conduct of the deserted spouse.
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An offer to return to the matrinonial honme after sonetineg,
though desertion had started, if genuine and sincere and
represented his or her true feelings and intention, would
bring to an end the desertion because thereafter the aninus
deserendi woul d be’ |acking, though the factum of separation
m ght continue; but on the other hand, if the offer was not
sincere and there was in reality no intention to return, the
nere fact that letters were witten expressing such an
intention would not interrupt the desertion from continuing.
Bi pi n Chander | ai si nghbhai Shah v. Prabhawati, [1956] S.C. R
838, Dunn v. Dunn, [1948] 2 All ER 822 and Brewer v.
Brewer [1961] 3 All E.R 957, relied on.
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The parties were married in 1946 at Hyderabad in Sind (now
in Pakistan) and a child, a son, was born in 1947. The
married life of the couple was not as harnmonious as it

should have been and it soon transpired that much of the
trouble arose out of the fact that while the appellant and
his parents appear to have been of an orthodox and
conservative outl ook and bent of mnd the respondent and her
parents apparently did not set nmuch store by orthodoxy and
were |iberal and modern. As a result of the partition in
1947 the parties had to |l eave Sind. The appellant and his
parents stayed in a house in Bonbay, while the respondent’s
parents went to Poona. The appellant’s conplaint was that
the respondent was frequently going away to her parent’s
house. On February 26, 1954, the respondent left’ the
appellant’s house and went to Poona. The evidence was
conflicting as to whether she obtained the permi ssion of the
appel I ant ' before going to Poona, but the facts showed that
after that date the respondent did not go back to the
appel l ant’’s house. The appellant . along with a friend, Dr.
Lulla, ~went to Poona with a view to bring back the
respondent. The evidence as to what transpired at the
interview with the respondent was sonewhat conflicting, and
the appellant’s case was that the respondent intimated to
hi m her fixed determ nation not to go back to him On July
7, 1954, the respondent along with her father went abroad to
the Far Eastern countries, for the purpose of recouping her
heal t h, according to her. Bef ore goi ng abr oad t he
respondent had to go Bonmbay for getting the passport and
going through the formalities; and while there she was
staying in a house very near the-appellant’s but she did not
visit him nor see their child. On learning that the
respondent had gone abroad without intimation to  him he
cabled to her asking her to cone back imrediately 'but the
respondent did not do so as required by the appellant.
There was sone correspondence’ about the matter and the
respondent continued to say in her letters that she would
soon cone back to his place. By his letter dated April 1,
1955, the appellant used strong |anguage passing severe
strictures against her conduct & d in her continuing'to be

abroad w thout obeying his instructions. The respondent
replied by letter dated April 12, 1955, saying: "As soon _as
ny.
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heal th has conpletely inproved | shall, of course cone back
to you and to our son." After this there ~was no further
correspondence between the, parties. In April, 1956, the

respondent returned to India but she did not go to the
appellant’s hone nor did neet him On Septenber 20, 1956,
the appellant filed the present petition praying for
judicial separation under s. 10(1)(a) of the H ndu Marriage
Act, 1955. The respondent’s defenses to the petition, inter
alia, were that she never left the appellant’s matrinonial
hone with the intention of breaking it and that, in any
case, the appellant charged her falsely with imorality in
his letter dated April 1, 1955, and so she was justified in
living separately.

Held (Subba Rao, J. Dissenting), (1) that on the facts the
respondent |eft the appellant’s matrinonial home On February
26,1954, with the intention of permanently, breaking it
up, and thatsuch desertion continued during the requisite
peri od of two years.

(2) that the appellant’s letter of April 1, 1955, did not
con stitute an interruption of the respondent’s desertion by
its being a just cause for her to remain away from the
mat ri noni al home; and
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(3) that, in consequence, the appellant was entitled to a
decree for judicial separation under s. 10(1)(a) of the
H ndu Marriage Act, 1955.

Per Subba Rao, 1.-(1) Were a spouse seeks judicia
separation on the ground of desertion a heavy burden lies on
him or her to prove four essential conditions, nanely (1)
the factum of separation, (2) aninus deserendi, (3) absence
of his or her consent, and (4) absence of his or her conduct
gi ving reasonabl e cause to the deserting spouse to | eave the
matri moni al  honme. The offence of desertion nmust be proved
beyond any reasonabl e doubt and as a rule of prudence the
evi dence of the petitioner shall be corroborated.

(2) The expression "includes the wilful neglect” in the
explanation to s. 10(1) of the H ndu Marriage Act, 1955,
does not enlarge the scope of the word desertion so as to
take in by definition the conscious neglect on the part of
t hat of f endi ng spouse W thout the requisite ani nus
deserendi; it ~does not introduce a new concept in Indian
[ aw, but i s only an affirmation of the doctrine of
constructive desertion in English law. The ingredients of
desertion _as well as constructive desertion are the sane,
though in one case there is actual abandonment and in the
other there is expul sive conduct. The said doctrine is not
rigid but elastic and without doing violence to the
principles governing it, it can be applied to the peculiar
situations that arise in an Indian society and hone.

(3) Sections 9 and 10 of the Act  deal with different
subjects and s. 9 does not throw any [light on the
construction of the expression "w thout reasonabl e cause" in
the explanation to s. 10. Whether there was a reasonable
cause or not in a given case could
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be deci ded only on the evidence and t he pecul i ar
-circunstances of that case.

(4) In the present case, the evidence was clear that the
respondent |eft her matrinmonial home with the perm ssion of
her husband and his parents and that it was not possible to
infer from the evidence given by Dr. Lulla ‘that the
respondent decided to abandon the appellant. The Jletters
denonstrated beyond any reasonabl e doubt that the wife did
not denonstrated beyond band with the requisite aninmus, but
on the other hand, showed her willingness to go over to
Bonbay as soon as she regained her health. |In viewof the
fal se all egations made by the appellant in his letter dated
April 1, 1954, in which he charged the ~respondent with
unchastity and |leading a fast and reckless life, from that
date the desertion, if any, on the part of the respondent
cane to an end and fromthat date the appellant was qguilty
of desertion.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 292 of 1961
Appeal fromthe judgnent and decree dated July 16, 1959,  of
the Bonbay High Court in Appeal fromthe Oiginal Decree No.
802 of 1957.

j- C. Bhatt and N. N. Keswam for the appellant.

C. B. Agarwala, C. M Mehta and V. j. Merchant, for the
respondent .

August 14, 1963. The Judgnent of B. P. Sinha, C. J., S. K Das,
Raghubar Dayal and N. Raj agopal a Ayyangar,jj. was delivered
by Ayyangar, J. Subba Rao, J. delivered a dissenting
opi ni on.

AYYANGAR J.-This is an appeal against the judgnent of the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of 50

Hi gh Court of Bombay reversing the judgnent and decree of
the Gty Cvil Court at Bonbay by which a decree for
judicial separation granted by’ the trial judge was reversed
and it comes before us on a certificate of fitness granted
by the Hi gh Court under Art. 133(1) (c) of the Constitution
The appellant, the husband, filed a petitionin the Gty
Cvil Court, Bonbay, wunder s. 10(1) (a) of the Hindu
Marriage Act, 1955 (which we shall hereafter refer to as the
Act), praying for a decree against the respondent, his wife,
for judicial separation on the ground that in ternms of that
provi sion she had "deserted" himfor "a continuous period of

not | ess than two years immediately precedi ng the
presentation of his petition". The petition was presented
on Septenber 20, 1956, and the material allega
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tion was that the wife had left the matrinmonial home on
February 26, 1954, and had not-thereafter come back to him
and that this constituted "desertion” within the neaning of
the provisionjust cited. The learned trial Judge held that
the appellant had established to the satisfaction of the
Court that the respondent-wi fe had l'eft the nmatrinonial hone
with the intention of permanently breaking it up and that
such desertion continued during the requisite period of two
years and in consequence granted the decree for judicia

separation, as prayed for. The wife preferred an appeal, to
the High Court and the |earned judges disagreeing with the
finding of the learned trial judge that the leaving, by the
wife, of the matrinonial hone was with the intention of
deserting the appellant, reversed the decree of  the tria

judge and directed the dism ssal of the appellant's petition
with costs. It is the correctness of this reversal that is
canvassed in the appeal before us.

Even at the outset we mght state that the decision of the
appeal does not depend so nmuch on-any substantial question
of law but rather on an appreciation of the facts on two
matters on the basis of which the | earned Judges of the High
Court have decided the case against the appellant: (1)
whet her the appellant had established that the respondent
had an irrevocabl e determ nation to break up the nmatrinonia

honme when she adnmittedly left the petitioner on February 26,

1954, and did not return to himthereafter, it being comon
ground that the onus of proving this to the reasonable
satisfaction of the Court was on the appellant, and (2)
whet her the respondent had a justifiable cause for not
returning to the husband the exi stence of ~which prevented
her admitted absence from the matrinonial honme from
constituting "desertion" as to serve as the foundation for
an order for judicial separation under s. 10(1) (a) of  the

Act .
Before, however, dealing with these two points which/ from
the crux of the matter in dispute in the appeal, it is

necessary to summarise, briefly, the history of the married
life of the parties. The parties are Sindhi H ndus of ' the:
Bhai Bund conmunity. The appellant is a practicing doctor
whil e the respondent is said to have had read up to the High
school classes. Wile the appellant’s father and his famly
were peopl e of but noderate

336

means, the respondent’s father was a very affluent business-
, Man- hi s busi ness spreadi ng over al nost the entire
South .East Asia. He had business houses in Singapore,
Dakarta, ,Hong Kong, Manila etc. Besi des, while t he
appel l ant and his parents appear to have been of an orthodox
and conservative outl ook and bent of mnd, the respondent
and her parent’s apparently did not set nmuch store by
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ort hodoxy, and were |liberal and nbdern. It looks to us as
if it is possible that the trouble between the spouses was
in part at |least due to these variations.

The parties were married at Hyderabad in Sind (now in
Paki stan) on Novenber 11, 1946. The appellant was living
with his father and nother and his two sisters and after her
marriage the respondent commenced to live with himin this
househol d. The parties are not agreed as to whether their
marital |ife was happy even to start with, for while it was
the case of the husband that the sanme was unhappy even from
the very beginning, the respondent’s version was that for
the first month or so her relationship with her husband was
happy, but nothing nuch turns on this because from soon
thereafter both of themagree in saying -that they were not
pulling on well together. It is not necessary either to
tract the source of the friction between the spouses or
narrate the incidents “which are related in connection
therewith as they are hardly relevant for the decision of
the real points arising in the appeal. The only other
circunstance to be noted in connection with the early period
of their married life was that on July 19, 1947, a son
Ashok, was born to the respondent who, it nay be nentioned,
is nowliving with the appell ant.

It is comon experience that in sone cases, the birth of a
child puts an end to minor msunderstandings and bickerings
bet ween the spouses, for the parties concentrate on
 avishing in comon their love on the child and thus the two
are brought together but in the case on band, it does not
seem to have had this effect and the relation between the
parties does not appear to have been snmpothened by Ashok’s
birth. Wth the partition of the sub-continent the parties
mgrated to I ndia.

The appellant, his parents and his two sisters who were al
l[iving with him noved over to  Bonbay along wth the
respondent and their young child but apparent-
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ly. the accomvpdati on which they could ’'then secure /was pot
sufficient for this large famly, and as a result the
appel | ant took the respondent, his child and his two sisters
to Colonbo and left themin the care of his maternal” uncle,
one Narian Das, to stay there till he could find a
sufficiently commdius hone in Bonbay. The respondent
stayed for a very short time at Colonbo and though she
admtted that she was treated with kindness and affection by
this uncle, apparently all was not well in the relationship
between the appellant’s sisters and the respondent. What
emerged out of this was that she left Colonbo without
informng either Narian Das or the appellant and cane . over
to India. She cane to Poona and Lonavala and started
staying with her nother who was there. There is a conplaint
by the appellant against her leaving his uncle  wthout
i nformi ng himand on the other hand there is a conplaint by
the respondent about the way in which her sisters-in-Ilaw
behaved towards tier ,but we pass over these incidents —and
the respective cases ,as, not having any material bearing on
the points at issue in the appeal. The appellant having
come to know of her ,arrival at Lonavala, it 1is comon
ground that he went there and i nduced her to cone over and
stay with himat ,Bonbay. This was sonetinme towards the end
of January, 1948.

The period from January, 1948, to 1954 m ght be dealt wth
t oget her. During this period she was staying nost of the
time with the appellant at Bonbay but his conplaint is that
she used to | eave himvery often and that pressure had to be
exerted or inducenents offered to get her back to Bonbay to
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stay with him This is, -of <course, denied by the
respondent whose story is that every tine it was with his
consent that she went and that she cane back of her own
accord. It is not, however, necessary to decide which of
these versions is correct, though the learned trial judge
who had an opportunity of seeing these two as w tnesses was
inclined to accept the version of the husband in respect of
any matter on which he, was contradicted by his wife. It is
only necessary to add that though during these 4 or 5 years
or so, the parties were living together nost of the tine the
rel ati ons between them had not becone nornmalised. Be-
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sides, it mght be nmentioned that the relationship between
the parents of the two spouses were also strained and sim-
larly the relationship between the appellant and his wfe's
parents as al so between the respondent and her husbands
parents.

We next come to a crucial event. On February 26, 1954, the
respondent | eft the appellant’s house at Bonbay (Col aba) and
went to 'Poona. She was taken fromthe house by her father
who had cone there in the evening and she traveled with him
to poona by train. It is the case of the appellant that the
respondent left his home with the main itens of her
jewel lery and clothes without the know edge and consent of
hinsel f and his parents and at a tinme when there was no one
in the house except a nmid-servant and that he cane to know
of the respondent’s departure only from the nmid-servant,
when he later returned to the house: ~On the other hand, it
is the case of the respondent that she left the house after
perm ssi on had been obtai ned by her father fromher father-
in-law and after she herself had obtained the perm ssion of
her husband and that at the tine of the departure when her
father came to take her, her father-in-law, nother-in-I|aw
and the appellant were all present in the house and that the
jewels etc., were given to her by her nother-in-law who bade
her good-bye and wi shed her a happy j ourney. The /| earned
trial judge accepted the appellant’s story that the
respondent did not seek or obtain anyone’'s permssion for
quitting the house and that she left the house w thout the
know edge or consent 'of anyone. The materiality of the
acceptance of the appellant’s version stens from the fact
that in order to 'constitute desertion the w thdrawal of the
deserting spouse fromthe matrinoni al horme shoul d be without
reasonabl e cause and "wthout the consent or against the
wi sh of such party" [vide Explanation to s. 10(1) of the

Act]. On the other hand, the | earned Judges of the High
Court were inclined to accept the wife's version that she
had the consent of her husband to | eave the | hone. For
reasons we shall set out inits proper place we are in

agreenment with the learned trial Judge and do not share the
views of the | earned judges who accepted the wife' s version

of this event. We shall, however, revert to it  after
conpl e-
339

ting the narrative of the events leading up to the filing of
the petition.

It is the case of the appellant that he came to know a few
days after her leaving himthat his wife was staying at
Poona with her parents. According to his evidence he
consi dered that, having regard to the manner in which his
wife left him no useful purpose would be served by any trip

of his to Poona to persuade her to cone back. It was his
further case that a friend of his-one Dr. Lulla, an MR C. P.
of London who was enployed as a doctor in a hospital in a

suburb of Bonbay-suggested that the two of themgo to Poona
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and try to induce the respondent to cone back to Bonbay.
This proposal, he says, he accepted and the appellant as
well as Dr. Lulla who has been. examined as a witness on his
side have testified to the fact that in the last week of
May, 1954, both of themwent to Poona one evening, net the
respondent at her parents’ house and appealed to her to come
back to Bonbay to live with the appellant. According to the
evi dence of both these witnesses, the respondent, when re-
guested to cone back to Bonbay, stated that she was de-
term ned never again to cone back to her husband’ s house.
The respondent denied the entire story and stated that
neither the appellant nor Dr. Lulla ever cane to Poona
during her stay there, nor of course ever talked to her
The learned trial Judge who had the opportunity of seeing
Dr. Lulla in the box entertained a very favorabl e opinion of
his respectability and credibility and accepted in toto his
evidence that the respondent intimted to him her fixed
determ nation not to conme back to the appellant. In the
background of  the  previous history of the relationship
bet ween. ‘the parties and the manner .in which the respondent
left, the husband’ s hone on February 26, 1954, as found by
the trial Judge, he recorded-a finding that the factum of
desertion which was not in dispute was acconpanied by
"’ ani mus deser endi” whi ch had been satisfactorily
establ i shed by the /declaration she nade to the appellant and
his friend. The |earned Judges of the H gh Court were not
di sposed to differ fromthe learned trial judge as regards
the reality of the visit to Poona of Dr. Lulla acconpanied
by the appellant and their meeting the respondent there.
They were, however, not in-
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clined to attach any value to Dr. Lulla's  testinmony as
regards the statenment nmade by the respondent because of two
factors: (1) the tinme | ag between May, 1954, when he net her

and April, 1957, when he gave evidence; the |learned judges
were inclined to hold that the witness could not properly
remenber correctly the dialogue after that interval ; (2)

the fact that Dr. Lulla could not reproduce verbatim the
guestions put to the respondent and the answers she gave was
considered by themas a circunstance which would ~detract
from the acceptability of, the evidence regarding the
matters about which he deposed. For these reasons the
| earned Judges found that though Dr. Lulla mght have
visited the respondent in May, 1954, as spoken to by him
there was no proper proof before the ~Court that the
respondent had given expression to a determination  not to

return to the husband. W shall deal later with this
appreciation of Dr. Lulla's evidence and the weight to be
attached to it, but, to continue the narrative, t he

respondent left India for Singapore on July 7, 1954, and
returned from abroad in April, 1956. During this period
there has been sone correspondence between the parties by
way of telegrans and letter which have consi der abl e
rel evance on the issues involved in the case and the points
in controversy between the parties.

Bef ore, however, referring to the events of that period a
few nore incidents which happened prior to the departure of
the respondent from India have to be noticed After Dr.
Lulla’s neeting the respondent at the end of May, 1954, the
next event of some inportance is that the respondent and her
father came to Bonbay during June, 1954, for the purpose of
the respondent obtaining a passport to enable her to |eave
I ndi a. At that tinme, it is comon ground, that the
respondent stayed with her paternal uncle-one Tola Ram whose
house was in Col aba and about five mnutes’ walk from the
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appellant’s residence. It is the case of the appellant that
when the respondent and her father canme over to Bonbay in
June they stayed there for about a nonth. This however, is
denied by the respondent and her father who say that the
duration of their stay at Bonbay at Tola Ramis house was

only for alittle over a fortnight. It
341
matters little which version is correct but one thing is

clear that notwi thstanding the adnitted stay in Bonbay for
two weeks or nore she never went to her husbhand’ s house
either to see himor even to see her son, Ashok, then a boy
of about 7 years. The |earned Judges of the H gh Court have
not adverted to this circunstance which we consider has
material bearing in deciding between the rival versions as
to whet her the respondent did or did not |eave the husband’s
home w th his pernission and consent and the blessings of
the parents-in-I|aw It is also to be noticed, and about
this there is no dispute, that \in the application for the
passport ‘and- in the passport itself it was not the
appel | ant’ s~ nane” or address that was given as her Indian
residential address but that of Tolla Ram in Col aba. As
stated earlier, the respondent |eft Bonbay by air for abroad
on . July 7, 1954. Before taking off she was in Bonbay for
nearly 24 hours before the plane’' s departure. It is not in
di spute that even then, she did not visit her husband or her
child though she was 'staying at Tola Ram s
From Bonbay the respondent reached Singapore by air and it
is adnmitted that she sent no intimation or information to
the appellant either regardi ng her departure, the place to
which she had gone or the proposed duration of her stay.
The appellant having cone to know t hrough ot her sources of
the respondent having gone to Singapore, sent ' her a
cabl egram on the 20th July reading

"Extremely surprised-at your suddenly secretly

| eavi ng I ndia  w'thout ny know edge and

consent. Return imediately first plane".
to which the respondent replied also by a cabl egram
"Returning within a few nonths".
These telegrans would, at |east, make one thing clear that
the appellant’'s case that he had no know edge of the
respondent |leaving India was not an after-thought and is
probably true. On receipt of this telegramdated the 23rd
July the appellant replied the next day
"You must return imredi atel y".
of course, the respondent did not return but her case was
that she replied by a letter dated August 2, 1954. There is
a controversy between the parties as to whet her
342
this letter was really witten at all, or if witten, was
posted and to the proper address. It is, however, commopn
ground, and found by both the Courts, that the appellant did
not receive any letter fromthe respondent bearing that date
or witten at about that time or with the contents 'which
according to her were the contents of that letter. The
learned trial judge was inclined to the view that the
respondent did wite a letter on that date but he was not
satisfied that the copy which she produced which has been
marked as Ex. 4 in the case represented either a true copy
of it or <carried the contents of that letter. He,
therefore, discarded Ex. 4 from consideration. The |[earned
judges of the High Court on the other hand, took the view
that a letter was witten by the respondent on that date and
they were prepared to accept her story that the original of
that letter which was stated to be in manuscript-witten in
her own hand,. was copied fromthe typescript which she
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produced and which was marked as Ex. 4. The evidentiary
val ue of that letter was stated to consist in its disclosure
of the state of mind of the respondent and the |earned
judges held that its contents indicated the readiness and
willingness on the part of the respondent to join her
husband and therefore negatived any aninus to desert or to
continue the desertion, if there was any such intention
originally on her part. W shall reserve the discussion of
the evidentiary value of this letter to a later stage but
shall here merely set out the material parts of it:
"I really feel surprised why you want nme to
return to Bonbay by first plane w thout any
reason.
Dear, | was particularly pained to read that |
have suddenly  and secretly left the place
wi t hout~ your consent. \What has pronmpted you
to wite this l-really do not wunderstand.
Dear, how comes this change. You know | was
not keepi ng good health and considerably gone
down in spirit and weight for reasons which |
do not like to discuss here since You are
fully amare. It was you who suggested that |
should go over and stay at my father’s place
and at your suggestion | did so. You are
fully aware that | was acconpanying ny father
to Singapore for a few nmonths for a change and
you gave consent. As soon
343
as | feel better |I shall return to Bonbay."
The appellant not having received this letter (if it was
witten) and not having received any reply to his cable
dated July 24, 1954, asking the respondent to return im
nediately to India, was, according to him~ hearing ' stones
that she was noving fromplace to place.  He thereupon’ sent
her a cabl egram on February 24, 1955, and addressed it to
both her Singapore and Djakarta addresses as he was not
quite sure as to where exactly she was. That telegram read

"Since your secret departure you not replying

ny telegrams, letters. Mself shocked. You
wandering different countries |eading reckless
life spoiling my reputation. Your nost

di sgraceful behaviour ruining ny life."
At the time the cable was received t he
respondent was still at Singapore-and on the
26th she replied by cable :
"Your allegations in your cable dated 24th not
correct. Cannot understand your ‘attitude. I
have departed wth your know edge wth ny
father because of ailing health due to reasons
you are well aware. Keeping quiet life wth
nmy parents. Have not received your letter ;
only telegrams which have been replied by
cable and letter.”
and to this the appellant replied also by
cabl e:
"Your telegramdated 26th February contains
al | foul lies. Mysel f shocked at your
fabricating false stories to justify your
secretly quitting hone and flouting ny
repeated instructions."
But even before the receipt of this last cable from the
appel lant the respondent wote to hima letter from Sin-
gapore dated March 3 in which, after setting out the text of
the cabl egranms exchanged, she made a positive assertion that
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she wote a, letter to himon August 2, 1954. The rest of
the letter was concerned with inviting himto cone abroad
and stay with her and her father at Hong Kong to which place

she said she was | eaving the next day and she promn sed
himreal pleasure if he stopped working for his parents and
commenced havi ng pl easure with the respondent in her
father’'s house. After the dispatch of this letter on the
3rd of March the respondent received the appell ants cable
in which he reiterated his

344

al l egation that she had |left his house secretly and without
hi s know edge and was thereafter flouting his instructions.,
On March 10, 1955, she sent hima cable from Hong Kong
refuting this allegation and adverting to the invitation
contained in her letter dated March 3, 1955, she, said.
"Why don’t you come out of Bonbay house-hold
atnosphere” and see for yourself. Cannot
under st and, what you mean by flouting repeated
instructions."
The letter of the 3rd was dispatched by the respondent by
regi stered post and when this was received as well as the
cables fromthe respondent, the appellant wote in reply a
letter sent by registered post dated April 1, 1955, in which
he passed severe strictures against her conduct and in her
conti nui ng abroad w t hout obeying his
instructions. W shall have to deal in somewhat
great detail with the contents of this letter. Odinarily
read it might seem to indicate that the ‘appellant was
charging the respondent w th inproper behaviour even anount-
ing to sexual imorality. Wile in the wtness box the
appel | ant specifically repudiated that he intended any Such
imputation and, in fact, nade it clear that he was ' neither
basing his petition on any allegation of inmmorality nor that

he ever intended to inpute any such conduct to her. The
learned trial judge accepted this explanation of t he
appellant and interpreted the letter as the outpourings of
an angry and grieved husband and was not, therefore, in-

clined to read the expressions used therein as  inputing
unchastity to her. On the other hand, the |earned judges of
the Hgh Court analysed the text of the letter and
consi der ed that it clearly nmade false and unf ounded
i mputations of unchastity on the respondent and for that
reason they held that even if the respondent be held to have
had an ani nus deserendi when she quitted her husband's hone
on February 26, 1954, and continued to retain that animnus,
still having regard to the false and nalicious anputations
of unchastity nmade by the appellant in his letter dated
April 1, 1955, they held that she had justifiable cause for
not returning to himthereafter and this forned one of  the
prime grounds for directing the dismissal of the appellant’s
petition for judicial separations W shall have to- discuss

these conflicting views and the different -interpretations
of this letter, in the light of the
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evi dence adduced in the case when dealing wth it. We
shal I, however, pass this over for the present and continue
the narrative.

The respondent received this letter while she was still at

Hong Kong. But the next day she left for Manila and she
replied fromthe latter place on April 12, 1955. The nmain
points nmade in this reply were : (1) She left the house of
the appellant with the consent of hinself and his parents,
(2) The reason for her leaving Bonbay to stay wth her
parents was that her health was poor and -she wanted to
recoup it by a trip abroad. The stay abroad was therefore
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only for the inprovenent of her health., (3) The reason for
her vacationing with her parents being for the inprovenent
of her health and for no other-not for leading the gay life
whi ch was suggested in the appellant’s letter dated April 1,
1955. She added

"As soon as my health has conpletely inmproved I shall, of
course, conme back to you and to our son." This, was the end
of the correspondence between the parties. It 1is comon

ground that she did not informthe appellant as to when she
would be returning to India which was in April, 1956. Nor

did she inform the appellant after her arrival in the
country, nor did she go to his home-Bonbay-to nmeet him or
her son. just about the tine some relations of the

respondent were vacationing for the sunmer in Kashnmir and
she acconpanied them there and spent the sumer in the
val l ey. No communi cati ons passed between the appellant and
the respondent during this period either. It was after this
that the petitioner filed the petition out of which this
appeal ari'ses, on Septenber 20, 1956. After the respondent
was served with notice of the petition some attenpt was nade
to effect a reconciliationbut it is not necessary to notice
this because if there had been desertion, as required by |aw
and the duration of that desertion anounted to two years,
the terms of s. 10(1) of the Act are satisfied and the fact
that thereafter the guilty spouse repents or recants is not
by itself a ground for refusing the relief. to which the
injured spouse is entitled (Conmpare s. 23(1) of the Act).
From the above narration it will be'seen that there are
three points of contested fact on which the decision
23-2S C Indial6l
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of this appeal would turn : (1) whether the respondent |eft
the appellant’s honme on February 26, 1954, with his consent
or whether she did so without such consent., (2) Wat was
the intention or animus of the respondent-in |eaving her
matrinonial hone, and in regard tothis the interview wth
Dr. Lulla and the other matters to which we have /referred
earlier and which transpired before the respondent |eft
India on July 7, 1954, would have rel evance., (3) The proper
interpretation of the letter of April 1, 1955 wit-ten by
t he appellant to the respondent and whether in the
ci rcumnst ances of the case it woul d afford l-ega
justification for the respondent’s refusal thereafter to
return to the matrinonial home, and to these questions  we
shal | inmredi ately address oursel ves.
Before doing so, however, it might be convenient to refer
briefly to the law on the topic. The relevant  statutory
provision may first be set out. Reading only the portion
that is material s. 10(1) enacts
"10. (1) Either party to a narriage whether
sol emmi zed before or after the comencenent of
this Act, may present a petition to the
district court praying for a decree f or
judicial separation on the ground that the
ot her party-
(a) has deserted the petitioner for a
continuous period of not |less than two years
i medi ately preceding the presentation of the
petition ; or"
This sub-section is foll owed by an Expl anation which runs :
"Expl anation.-In this section, the expression
"desertion’, wth its granmatical variations
and cognate expressions, neans the desertion
of the petitioner by the other party to the
marriage wthout reasonable cause and wi thout
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the consent or against the wish of such party,
and includes the wllful neglect of t he
petitioner by the other party to t he
marriage."
The question as to what precisely constitutes "desertion"
cane up for consideration before this Court in an appea
from Bonbay where the. Court had to consider the provisions
of s. 3(1) of the Bonbay Hi ndu Divorce Act, 1947, whose
| anguage is in pari material with that of s.
347
10(1) of the Act. |In the judgnent of this Court in Bipin
Chander v. Prabhawati (1) there is an el aborate consideration
of the several English decisions in which the question of
the ingredients of desertion were considered and t he
following sunmmary of the law in Hal sbury’'s Laws of Engl and
(3rd Edn.), Vol. 12, was cited with approva
"“In its essence desertion nmeans t he
i ntenti onal permanent f or saki ng and
abandonnent of one spouse by the other wthout
that other’s consent, and w thout reasonable

cause. It i's a total repudiation of the ob-
ligations ~of nmarriage. 1In view of the |Ilarge
vari ety of circunstances and of nodes of Ilife

i nvol ved, the Court has discouraged attenpts
at defining desertion, there being no genera
principle applicable to all cases.
The  position was thus further explained by
this Court:
"If a spouse abandon the other spouse in a
state of tenporary passion, for exanple, anger
or disgust, without intending permanently to
cease cohabitation, it will _—not anount to
deserti on. For the offence of desertion, so
far as the deserting spouse is concerned, two
essential conditions rmust be there, (1) the
factum of separation, and (2) the intention to
bring cohabitation/  permanently to ‘an end
(aninmus deserendi). Simlarly two el enents
are essential so far as the deserted spouse is
concerned : (1) the absence of consent and (2)
absence of conduct giving reasonabl e cause to
the spouse |Ileaving the matrinmonial hone to
formthe necessary intention aforesaid........
Desertion is a matter of inference to be drawn
from the facts 'and circunstances of each
case. The inference may be drawn from certain
facts which may not in another case be capable
of leading to the sane inference ; that is to
say, the facts have to be viewed as to the
pur pose which is reveal ed by those acts or by
conduct and expression of intention, both
anterior and subsequent to the actual acts of
separ ati on. If, in fact there has been a
separation, the essential question always is
whet her that act could be attributable to  an
animus descrendi. The offence of desertion
comences when the fact of separation and

(1) [1956] S.C.R 838.
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the aninmus deserendi co-exist. But it is not
necessary that they should conmence at the
same tinme. The de facto separation may have-
conmenced wi thout the necessary aninmus or it
may be that the separation and the aninus
deserendi coincide in point of tine."
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Two nore matters which have a bearing on the points in
dispute in this appeal might also be nentioned. The first
relates to the burden of proof in these cases, and this is a

point to which we have al ready nade a passing reference. It
is settled law that the burden of proving desertion-the
"factum® as well as the "aninus deserenai is on the

petitioner, and he or she has to establish beyond reasonabl e
doubt, to the satisfaction of the Court the desertion
throughout the entire period of two years before the
petition as well as that such desertion was w thout just

cause. In other words, even if the wife, where she is the
deserting spouse, does not prove just cause for her [iving
apart, the petitioner-husband has still to satisfy the Court

that the desertion was wi thout just cause.
As Denning, L.J., observed : (Dunn v. Dunn)(1)
"The  burden he (Counsel for the husband)

sai d was on her to prove just cause (for
[ iving apart). The argunent contains a
fallacy which has been put forward from

time to tinme in nmany branches of the law. The
fallacy liesin a failure to distinguish bet-
ween a | egal burden of proof laid down by |aw
and a provisional burden raised by the state
of the evidence............ The [ egal burden
throughout this case is on the husband, as
petitioner, to prove that his wfe deserted
hi mwi t hout cause. To discharge that burden

he relies on the fact that he asked her to
join himand she refused. That is a fact from
which the court-may infer that she deserted
him w thout cause, but it is not bound to do
so. Once he proves that fact of refusal, she
may seek to rebut the inference of desertion
by proving that she had just cause for her

refusal ; and indeed, it is usually wise for
her to do so, but there is no |l egal burden on
her to do so. Even if she does not
affirmatively prove just cause, the court has
still, at the end of the case, to ask itself:
I's the legal burden discharged? Has

(1) [21948] 2 All. E R 822, 823.
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the husband proved that she deserted him
wi t hout cause? Take this case. The wife was
very deaf, and for that reason could not
explain to the court her reasons for refusal
The judge thereupon consi dered reasons for her
refusal which appeared from the facts in
evi dence, though she had not herself stated
that they operated on her mnd. Counsel for
the husband says that the judge ought not to
have done that. |If there were a |legal | burden
on the wife he would be right, but there was
none. The | egal burden was on the husband to
prove desertion without cause, and the judge
was right to ask hinself at the end of the
case: Has that burden been di scharged?”
This, in our opinion, is as well the law in
this country under the Act.

The other matter is this. Once desertion, as defined

earlier, is established there is no obligation on the deser-
ted husband (taking the case where he is the deserted
spouse) to appeal to the deserting spouse to change her
m nd, and the circunstance that the deserted husband makes
no effort to take steps to effect a reconciliation with the
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wife does not debar himfrom obtaining the relief of
judicial separation, for once desertion is proved the
deserting spouse, so |long as she evinces no sincere inten-
tion to effect a reconciliation and return to the matrino-
nial hone, is presumed to continue in desertion. of course,
the mtter would wear a different conplexion and different
considerations would arise where before the end of the
statutory period of 2 years or even thereafter before the
filing of the petition for judicial separation the conduct
of the deserted spouse was such as to make the deserting
spouse desist from naking any attenpt at reconciliation. |If
he or she so acts as to make it plain to the deserting
spouse that any offer on the part of the latter to resune
cohabitation would be rejected, then the deserting spouse
coul d obviously not be blaned for not bringing the desertion
to an end. O again, if before the end of the period of two
years or the filing of the petition his or her conduct is
such as to provide a just cause for the deserting spouse for
not resum'ng cohabitation, the petition cannot succeed, for
the petitioner would have to establish that the desertion
was W t hout just cause du-
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ring the entire period referred to in s. 10(1)(a) of the
Act: before he can succeed.

There were a few submi'ssions nade to us by |earned counse
for the appellant regarding the nature of the "just cause"
particularly whether this should anbunt to "cruelty" or
other matrimnonial offence etc., based on a construction of
certain other provisions of the Act, but as these have no
substance and were not persisted in, we consider it
unnecessary even to refer to them

We shall now proceed to consider the facts in the |light of
these principles with a viewto find out whether the
appel l ant has proved that the respondent had deserted him
wi t hout just cause for the requisite period. W start wth
the admitted circunstance that the respondent Ileft the
husband’s hone on February 26, 1954. 1t was not suggested
that the husband threw her out or that she |eft because of
any expul sive conduct on his part. There is therefore no
suggestion or case that she left for any justifiable cause.
The next question that would fall for deternmination .is
whet her she left wth his consent. As-——we have stated
earlier, on this point the |earned judges of the H gh~ Court
have recorded a finding different fromthat of the tria
Judge. The case of the respondent was that she had the
consent of her parents-in-law and al so of the husband, and
she even went to the length of suggesting that it was he who
suggested that she m ght go abroad with her father in order
to inprove her health. Now as to the obtaining the consent
of the respondent’s parents-in-law, the evidence was /this.
The respondents father who was her second witness deposed as
foll ows: There had al ways been disinclination on the part of
the appellant and his parents in permtting the respondent
to go over to her parents’ place on nost earlier occasions.
When perm ssion was thus sought for such a purpose, there
had always been friction and trouble. |In connection wth
his taking his daughter with himwhen he intended to |eave
India in July, 1954 he sought their perm ssion on nore than

two occasions but the same was refused. Subsequently a
friend and a neighbour of his at Poona--one Maganmal -
promsed to intercede wth the appellants father. The

latter spoke to the appellant’s father and obt ai ned
perm ssion and infornmed the witness.
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The entire story of Maganmal having spoken to appellant’s
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father and obtained the latter’s perm ssion was denied by
the appellant as false and the learned trial Judge was not
inclined to believe the story as true. Mganmal who gave
evidence as D.W 3 adnitted that he could not claim to be
any close friend of the petitioner’s father and, in fact, he
admtted to what might ordinarily constitute a state of
unfriendliness between them Kanayalal who had married the
appel lant’s sister was the adopted son of one Nani kram who
was stated to have died leaving a will by which he disposed
of his properties in favour of a trust. The trustees,
i ncluding Maganmal who was one of the trustees, upheld the
validity of the will and clainmed the properties for the
trust, but Kanayal al challenged the truth and validity of
the will and clained the property as the heir of Nani kram
It was stated by Maganmal that hinself and the appellant’s
f at her becane acquai nted with each other when they happened
to meet in connection with this trust estate and when the
appel l ant*s father cane to himto sponsor the interests of
his son-in-law. This apart, the talk between hinself and
the appellant’s father as a result of which the pernission
is said to have been granted was thus stated by Maganmal in
hi s evi dence:
"I  (Maganmal) talked to the petitioner’s
father in-~Bombay in collection wth the
securing of perm ssion for the respondent at
the nost for five nonths. | strai ghtaway
talked to the petitioner’s father about the
securing of the permssion for the respondent.
There  was no other topic discussed between
nyself and the petitioner’'s father.  The talk
between nyself —and the petitioner’s father
took place in the compound of l|shardas Tenple
when | and the petitioner’s father cane out of

the tenple. | took the petitioner’s father
aside when | had atalk with the petitioner’s
father."

This would not be a very credible story, because if to the
requests of the respondent’s father on two or three / occa-
sions the appellant’s father had refused permission it does
not stand to reason that to a person situated as Maganna
was in relation to himhe would have yielded nerely because
it was nmentioned by Maganmal. The |earned trial Judge  who
had an opportunity of seeing Maganmal in the box was not
i npressed with his evidence and for the reasons
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we have set out earlier regarding the relationship  between
the appellant’s father and Maganmal |earned trial judge
considered that the story of Maganmal being (deputed to
obtain permssion and his having obtained permssion was
fal se. W are inclined to agree with the learned 'tria
judge in this appreciation of the oral testinony. | f
Magannal ’ s evi dence is rej ected t hen t he entire
superstructure of the respondent’s case about the consent of
the appellant’s parents nmust fall to the ground. In. this
connection there arc a few other matters to nmention. It was
conmon ground that the appellant’s father was, at the tine
of the trial, away at Tokyo on business and he was not in a
position to be exanined as a witness. The |earned judges of
the High Court, however, drew an inference adverse to the
appel lant from (1) his not calling his nmother as a wtness,
and (2) the non-exam nation of maidservant who was stated to
have been in the house at the tinme when the respondent |eft
it on February 26, 1954. W do not agree with the |earned
judges of the High Court in the inference so drawn. | f
Magannal ' s evidence is -rejected, as it must, the father of
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the respondent who supported the story of Magannal ' s
intervention would not cone out with flying colours and if
his evidence as to this part is rejected we consider that it
was not incunbent on the appellant to adduce the negative
evidence of his nother etc., at the risk of an adverse
i nference being drawn against himin the event oil his not
doi ng so.

Besides, there -.ire sone circunstances which lead to the
inference that the story spoken to by the respondent about
her parents-in-law being per sent at the tine of her
departure and their loading her with gifts of jewellery and
clothes is not credible. If really the respondent had |eft
the house with the consent and goodwi || of the appellant’s
parents or if as she would have it in sone of her letters,
it was the appellant hinsel f who suggested her going abroad
with her father to recoup her health. there could be no
expl anation for the conduct of the respondent in ,not going
over to the house of the appellant during her stay in Bonbay
in June, 1954, for a fortnight or nore when she was there in
connection with her passport, and when she stayed adnmittedly

within a few mnutes’ wal k- of the appellant’s place. There
woul d al so be no expl anation for
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her failure to informthe appellant and his parents about
her departure from Bonbay on July 7, 1954. It is only

necessary to add that even in the first cable which the
appel l ant sent her on coming to know of her departure from
India the appellant conplained that she had left India
secretly w thout his know edge and consent to which there
was no contradiction in-the reply by cable that she sent on
July 22, 1954, though in her later cablegrans and letters
she asserted that she had such a consent. There are severa

other matters which have been nentioned by the | earned tria

judge, such as the discrepanciesin the several versions
that the respondent spoke to fromtine to tine and between
these and the evidence given by her father and that of
Magannmal coupled with her case as set out in the -pleadings
as circunstances for discarding the entire story as false,
but to these it is not necessary for us to advert in view of
the broad features we have pointed out which have led us to
the conclusion that the respondent did not |eave the house
of the appellant with his consent but that she did so of her
own accord and w thout his know edge.

The next matter for enquiry is as to the animus which
pronmpted the respondent to |eave the appellant’s house.
There was adnmittedly no incident which led to the departure
from the matrinonial hone which could throw Light on that
guestion nor is there any contenporaneous declaration of the
respondent. The learned trial judge has set out the history
of the relationship of the parties ever since their narriage
up to 1954 as the background in which the sinple  act of
| eavi ng shoul d be viewed for the purpose of determ ning the
animus wi th which that act was done. The |earned Judges of
the Hgh Court considered that this was not a proper
appr oach to the question. Wt hout deciding on t he
correctness of the approach of the learned trial judge, we
shall proceed on the basis that the |learned judges were
right in discarding the earlier history of the relationship
between the parties as irrelevant for determ ning whether
the respondent in renoving herself from her husband’s house
did or did not intend her withdrawal to be permanent and
with a viewto disrupt their marriage and termnate their
married life. W shall consequently confine ourselves to
the events and matters which trans-
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pired after she left the appellant’s hone to determ ne what
her intention was at the tinme when she left it.
The first matter to which reference nust be nade is the fact

that after reaching Poona on February 26, 1954, until the
end of May of that year she never wote any letter to her
husband. If, as we have found earlier, she left the

appel l ant’ s house wi thout his Consent or even know edge, the
failure on her part to intimte to himas to where she had
gone would certainly be a relevant circunstance indicative
of the animus which inpelled her to | eave the hone. Thi s
is, no doubt, a slight circunmstance, but she has really no
explanation to offer for her silence and particularly so
when taken in conjunction with the case that she put forward
that she | eft her husband' s place with the bl essings of her
parents-in-law and al nost at the suggestion of her husband
in order that her health might inprove.

The next circumstance which, however, is very nmuch nore

inmportant, is her declaration on the occasion when the
appel l ant ‘and Dr. Lulla visited her at Poona towards the end
of  May. The | earned trial judge, as stated earlier, has

accepted that Dr. Lulla and the appellant did visit her at
Poona as spoken to by them and that her story denying this
neeting is false. The |earned Judges of the H gh Court also
did not accept her ‘denial of the meeting, but they however
refused to attach any inportance to the evidence of Dr.
Lulla for the reason that he was unable to specify the exact
words of the questions put to her and her answers. W do
not agree wth the'learned judges about the value to be
attached to the evidence of Dr. Lulla. The relevant portion
of Dr. Lulla' s evidence runs thus :
"I told -her (the respondent) to go back to
Bonbay and then settle t he differences
what ever they were between the petitioner and
the respondent but she said that she was not
prepared to go back for ever. There was no

further tal k bet ween nysel f and the
respondent. The petitioner had a talk wth
the respondent first and then | had a talk
with the respondent. | cannot recollect what

the petitioner actually told the respondent.
The respondent did not mention the differences
which she had with the petitioner’ She only
stated that she was not prepared to cone back

to the peti-
355
tioner for ever."
Now, it will be seen that this evidence is categorical. It

Consists of two parts: The first is as regards the gist of
the conversation between the appellant, and the  respondent
when they were together. He admits he was not present / when
they talked to each other and it is the question and answer
at that stage, i.e., between the appellant and the
respondent that the witness is unable to state to the Court.
The second part of the evidence is in relation to the ques-
tions that he hinself put to the respondent. There is, no
anbiguity in his evidence either about the questions which
he put nor about the answers which she gave. The comment of
the | earned judges that the witness was unable to reproduce
the exact words of the question put to the respondent and
the words of her answer does not obviously apply to this
second part of the witness's testinony. If Dr. Lulla be
treated as a truthful witness, and even the |earned judges
of the H gh Court did not express any viewto the contrary,
it is clear that the respondent had specifically stated to
him that she woul d never cone back to her husband’s hone.
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There is thus clear evidence and satisfactory proof that
besi des the factum of desertion there was also the aninus
descrendi at the time when she left the husband s house or
at least at the time of this neeting -it Poona at the end of
May, 1954.

The matter does not rest here for there is further proof of
her aninmus afforded by her conduct up to the tine of her
leaving India for abroad on July 7, 1954. W are, here,
referring to three matters: (1) Her presence in Bonbay for a
fortnight or for a nonth, whichever it be, at her uncle Tola
Ram s place five minutes walk fromthe appellant’s residence
and her failure to call on the appellant even for the
purpose of seeing her boy Ashok; (2) her conduct in giving
her address in India as Tola Ranis place in the application
for a passport and in the passport itself; and (3) her
failure to informthe appellant of her departure from Bonbay
and her not calling on himeven when she was |eaving India
for a stay of a considerable duration abroad.

If then 'the  conduct of the respondent was an act of
desertion wth the requisite aninmus when it started, the
guesti on next to be considered is whether it continued for
356

the duration of two-years before the presentation of the
appel l ant’ s petition under s. 10(1)(a) of the Act to satisfy
the requirenents of the statute. W have already set out
the correspondence which passed between the parties. |In the
first telegramwhich was exchanged between them and which
started imediately the appellant got information that the
respondent had |eft lndia-towards the end of July, 1954-he
required the respondent to return to India imrediately. In
her replies she stated that she would return, not
i medi ately-we are not, here, concerned so nmuch with the
reasons which she gave for not so returning-but after her
health inproved. |If her offer to return-after sometinme was
genui ne and sincere and represented her then true feelings
and intention it cannot be disputed that the desertion would
be brought to an end because thereafter the ani nus deserend
would be [lacking, though the factum of separation / m ght
conti nue. On the other hand, it cannot also be disputed
that if the offer was not sincere and there was in reality
no intention to return, the mere fact that Iletters were
witten expressing such an intention would not interrupt the
desertion fromcontinuing. The question for inquiry ~would,
therefore, be whether these offers by the respondent to
return were sincere. |In this connection it-is riot wthout
significance that there are adnittedly several occasions on
whi ch the respondent could have returned to India but she
did not do so until April 1956. One of these was when . one.
M. Choith Rama relation of the parties-returned to India
It is admtted by both the respondent as well as her  father
that it was possible for the respondent to have returned to
India with Choith Rambut it was stated that she did not do
so because she had not been invited to some wedding in the
appel l ant’ s house. We consider this explanation not
satisfactory or convincing. |If, as -we have found, she had
left the appellant’s house without his consent, and she
expressed her determi nation not to return to him when the
appel lant and Dr. Lulla met her in May in Poona, and when in
spite of repeated assertions in her letters and telegrans
that she would be com ng back, but she fails so to return
when she had occasi on and opportunity to do so, we consider
that her acts and conduct in failing to return are entitled
to nore wei ght as evidence of her true
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i ntention than her assurances contained in her letters. We
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are not, therefore, prepared to hold that bona fide intended
to return to her husband when in her letters and telegrans,
to which we have already adverted, she expressed her
intention to return to him Besides, it would be seen that
even after she returned to India in April, 1956, she did not
go straight to her husband s house or even inform himof her
return to India but on the other hand went away to Kashnir
and that state of things continued until the petition was
filed on Septenber 20, 1956. |If nothing nore happened
between the parties it is clear that the petitioner would be
entitled to the relief which he sought as there was
satisfactory proof of desertion as defined by the statute
for the full termof two years.
The point, however, that forns one of the major bases of the
judgrment of the |earned Judges and which was strenuously
sought to be supported by M. Aggarwal a, |earned counsel for
the respondent, was based upon the letter of the appell ant
dated April 1, 1955, as affording a justification in law for
her refusal to come back to join him
Before proceeding to deal with the contents of the letter
and the other points urged inrelationto it, it might
per haps be useful to set out the legal position in the Iight
of which the entire matter has to be considered. As stated
by Scott. L. J., in Tickler v. Tickler(1), quoting the
words of Lord Roner in‘an earlier decision

"The question whether a deserting spouse has a

reasonable cause for trying to

ing the
desertion to an end and the 5 corresponding
guesti on ~whet her desertion w thout cause has
exi sted for the necessary period nust always
be a question of fact."
The question for consideration in such cases is "lIs the con-
duct of the deserted spouse such as to excuse the deserting
spouse from making any attenpt to put an end to the deser-
tion or fromattenpting any reconciliation?" (Vide also
Brewer v. Brewer(1l). The basis of this rule rests on this,
that such conduct on the part of the deserted spouse  would
legally operate as a consent to the existing separation and
woul d have the effect of absolving the deserting spouse from
any obligation to return to the matrinoni al hone or
(1) [21943] 1 Al ER 7, 59. (2) [1961] 3 Al E R 957,
964.
358
to nake amends for her inproper conduct, for the  petitioner
in a petition for judicial separation grounded on desertion
by the other spouse has to prove that for the period of two
years specified in s. 10(1) (a) of the Act the respondent
has wi t hout cause been in desertion and that intention / nust
be proved to exit through out that period. |If, therefore,
during that period the respondent has just cause to renain
apart he or she would not be in desertion and the petition
for judicial separation would fail
It would be seen that we have here the interaction of two
distinct matters which have to coexist in order that
desertion might come to an end. 1In the first place, there
nmust be conduct on the part of the deserted spouse which
affords just and reasonabl e cause for the deserting spouse
not to seek reconciliation and which absol ves her from her

continuing obligation to return to the matrinonial honme. In
this one has to have regard to the conduct of the deserted
spouse. But there is one other matter which is also of

equal inportance, that is, that the conduct of the deserted
spouse should have had such an. inmpact on the mnd of the
deserting spouse that in fact it causes her to continue to

br
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live apart and thus continue the desertion. But where,
however, on the facts it is clear that the conduct of the
deserted spouse has had no such effect on the mnd of the
deserting spouse there is no rule of law that desertion ter-
m nates by reason of the conduct of the deserted spouse. It
appears to wus that the principle that the conduct of the
deserted spouse which is proved not to have caused the
deserting spouse to continue the desertion does not put an
end to the desertion appears to be self-evident and deduci -
ble fromthe | egal concepts underlying the law as to deser-
tion. The position is besides supported by authority. We
m ght usefully refer to the foll ow ng passage in the judg-
ment of WIllner, L.J., in Brewer v. Brewer(1l) where, ex-
pl ai ning certain observations of Lord Macmillan in Pratt wv.
Pratt (2), he said

"I't remai ns for considerati on however, exactly

what Lord Macm | l.an meant when he spoke of the

husband -~ "making it plain’ to his deserting

wife that he will not
(1) [1961] 3 Al E R 957.
(2) [1939] A-C 417, 420.
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recei ve- her ~back. He cannot have neant, |
apprehend, ~that a deserting wife is entitled
to take advantage of any chance statenent that
her ' husband nmmy have nade, ‘irrespective of
whether it had any effect on her mnd. It
seens to ne that what Lord Macmillan nust have
meant = was that a -deserted husband cannot
conplain if what he has said or done has in
fact caused hi-, wife to desist from naking
any attenpt at reconciliation which she
ot herwi se would have made. If this ‘view be
right, it becones obvious at once that the
guesti on whether the conduct of the | husband
was such .is to bringthe wife's desertion to
an end cannot be treated, as counsel for the
wife (at any rate at one point  of hi s
argunent) appeared to invite us to treat it,
as an abstract question-of |aw It ~becones
necessary to consider  the facts of the
particul ar case, in order to ascertain what in
fact was the inpact on the mnd of the
deserting spouse of anything which was said
or done by the deserted spouse."

We shoul d add that this expresses our own view of the |ega

posi tion.

We shall now proceed to consider the letter of the appell ant

dated April 1, 1955, and its significance for the purposes

of the defence of the respondent in the Ilight of /these
principl es. The questions that arise on this letter fal
into tw broad classes : (1) The exact neaning and

construction of the expressions used in the letter, and

(2) its inpact on the mnd of the respondent.

As to the neaning of the letter the rival contentions are
these. According to the appellant the letter was nerely the
out pourings of an angry and grievously injured husband who
found his wife persisting in keeping away from him and
expressi ng happi ness at her stay in and novenent from place
to place in foreign countries. 1In this connection the
expressions used in the letter were put to the appellant in
great detail during his cross exani nation and the burden of
his explanation was that he never intended to inpute any
unchastity to the respondent. It is not necessary to set
out the entirety of the letter but we would make a few
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extracts for the purpose of judging whether the letter could

bear the interpretation which the appellant asserted was his

intention in witing that letter:

360
"They (the appel l ant’ s par ent s) have
over|l ooked all your faults and treated you
with love and ki ndness |ike their own daughter
and have nmade all possible efforts to raise
you up fromyour |ow turpitude and nake you a
decent woman It is your perverted funny
noti ons of pleasure giving vent to your past
and present associations, both in India and

abroad, that are the root cause of all your
evil and irrational deeds. ... Just think how
often have | counseled you against your

unceasi-ng pl easure hunt which has brought only
shame and misery .to our whole famly It is a
wonder that you find pleasure in |eaving honeg,
| eaving your husband, wandering from country
to country, |leading reckless |life wunder the
gui se of being in -the conmpany of your
relations ~and -uncles whomyou find readily
avai | abl'e at every port. And you have gone SO
far in this direction, that you find yourself
unabl'e to break your past |inks and get out of
the nuddle created by you and seek pleasure
and | happiness in your own hone by being a
faithful and devoted wife In spite of all ny
efforts, you have conpletely deserted me and
chosen the path of pleasure and perversion, at
any cost. You are only | ooking for sonme cloak
to cover your guilt and continue to live your
life of degradation with inpunity. | refuse to
furnish you with that cloak and |I refuse to be
drawn into your game."
As we have stated earlier, the appellant expressly
disclained in the wtness box that he ever considered her
unchaste or that in that letter or otherwi se he inputed
unchastity to her. The learned trial judge believed the
appellant’s testinmony as to what he intended to convey by
this letter and was of the viewthat the contents were
reasonably capable of being understood in the manner
suggested by the appellant. W cannot say that this is not
a possible interpretation of the letter and that it nust  be
held that it was intended to inpute unchastity to the wife.
We nust, however, hasten to point out that the intention of
the witer is neither very relevant nor, of course, decisive
of the mtter. The question is what the (words were
reasonably capable of being understood, and if  they /have
been so understood it is no answer that the witer did not
361
intend his words to have that neaning. In view of what we
are about to say, it would not be really necessary for us to
say whether, reasonably understood. the words would not
impute sexual imorality to the respondent, but we shal
assune that the | earned Judges of the H gh Court were right
in their interpretation of the. letter and the insinuations
it contained. The question, however, is how she understood
and what her reactions were.
The next question for consideration therefore relates to the
inmpact of this letter on the respondent, for it is ulti-
mately that that would determne, in the present case the
| egal effect of the conduct of the appellant in term nating
or not terminating the desertion that up to then continued.
As to this, the position stands thus : The evidence of the
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respondent was that she received the letter at Hong Kong,
and she stated
“I read that a bit. On the next day | left
for Manila. .... There | was appraised of the
contents of the letter and then | was shocked
at the contents of the letter and mny health
becane worse at Manila."
The letter is -stated to have been received in the evening
and she was to |eave Hong Kong for Manila at 10 a.m the
next day. According to one portion of her evidence she read
a part of the letter on the day she received it but she had
no tine to read the whole letter, but she corrected herself
later and stated that the entire letter was then read, but
that she understood only a portion of the letter on the day
it was received and the rest of it explained to her in
Mani | a. It was her cousin--one Khem Chand-who is said to
have been asked to read and explain the |etter because she
did not understand fully its contents. This was at Hong
Kong and ' he readthat letter during the night after he
returned ‘home fromoffice. Before he finished reading that
letter she said she went to bed. 'He was reading, that
letter till late that night.  She, however, slept by then
Khem Chand she said, promised to explain the contents the
next norning but there was no time left for this as she left
for Manila that day. It is apparent from this state of
evidence that it did not have very nuch upon the respondent
or that she under-stood the letter as really charging her

with imorality. [It" is just possible
24-2 S. C. Indial64
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that she understood its contents as merely an adnonition , by
the husband at her being away from himand at her conduct in
asking himto go over to Hong Kong instead -of returning to
him imediately, as he desired in his telegrans. She
apparently attached not rmuch significance to this letter and
that is clear fromthe way in which she got the letter read
and explained to her partly at  Hong Kong and the /rest at
Manila. And this notw thstanding that her father was /'there
to assist her in understanding the contents of that ‘letter
and its inplications.

This is so far as the oral testinmony of the respondent is
concerned, but possibly of nore significance and of higher
evidentiary value than the inference to be drawmn from the
statenents in her deposition in Court is the reply that -she
sent fromManila to this letter on April 12, 1955. 't is
necessary to examne with some care the contents of this
reply. It is addressed to himas 'My dearest husband’ . It
consi sts of five paragraphs. In the first she  acknow edges
as letter dated April 1, 1955. of the contents of /that
| etter those regardi ng which she deals in the 1st paragraph
are: (1) his statenment that he had not received any |letter
from her dated August 2, 1954 and (2) a denial of the fact
that she left his house w thout his knowl edge and consent
and an assertion that he and his parents consented that she
should go and stay "Wth her relations for a while. The
second paragraph is again taken up with the sane matter and
repeats (1) that she .did not |eave the house wthout his
know edge and consent, and (2) she left the house only for
reasons of her health. The third paragraph states that her
heal th had i nproved but that she would like to stay a little
| onger with her parents in order to inprove it nore and then

she would return to himand to her "dear son Ashok". The
next paragraph is concerned with denying the unfounded
accusati ons cont ai ned in his letter and t hese are

characterised as "merely the product of his hallucination”
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and that she would ignore them because they are not based
on truth and in the final paragraph she ends by repeating
that site was vacationing with her parents only for the
i mprovenent of her health and for no other purpose and lie
woul d kindly allow her to stay with her parents

363

alittle longer for her welfare and advantage and she w nds
up the letter by assuring him"As soon as ny health is
conpletely inproved | shall of course cone back home to you
and to our son".

Now to the question as to what is the inpact of the
appellant’s letter on the mnd of the respondent. In the
face of this letter could it be said that she understood the
appellant’s letter as a justification for her to stay apart?
For this purpose it is not necessary to consider whether she
understood it as inputing unchastity to her or not. As we
have al ready pointed out, it is doubtful whether she did so.
If it were so it would not be reasonable for her to read the
letter at Hong Kong in part or not understanding it there
and not attachi ng any significance to it as an inputation of
a serious character against her norality. But in whatever
way she understood it, it is-obvious that it did not have
any effect on her mind in the matter of persuading her or
inmpelling her to stay apart from her husband, for we find in
her reply repeated assertions that she intended to cone back
to the husband. We do not, therefore, ‘agree with the
| earned judges of the High Court that the appellant’s letter
of April 1, 1955, would constitute an interruption of her
desertion which had comrenced from February-My, 1954, by
its being a just cause for her to remain away from the
mat ri moni al hore.

As already stated, the letter of April 12, 1955,  was the
last letter which passed between the parties and though she
stayed abroad for nearly a year thereafter she did not wite
to the appellant and even when she came to India in April
1956, she did not go to her matrinonial hone as she had
promsed to do in this last letter of hers just referred to.
A point sinmlar to the one dealt with by us in relation to
the tel egram of the respondent dated June 24, 1955, and her
letter dated March 3, 1955, arising out of the statenents
contained in themthat she intended to return to the husband
on coming over to India and the effect of such a statenent
in termnating the desertion has also to be considered wth
reference to the promise to return to the husband contained
in this letter of hers dated April 12, 1955. “As already
poi nted out, if the offer to return was genuine and - sincere
and was made with the intention of being
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kept and as indicative of a desire felt to return to the
matrimonial hone it would constitute a break -in t he
desertion and thus disentitle the appellant to any relief
under s. 10(1) of the Act because in the face of such an
intention the desertion of two years duration could not be
established. W are, however, satisfied that the intention
expressed in this letter to return to the husband was not
genuine or sincere. This is shown beyond doubt by the
following facts: (1) She wote no letter to the appellant
after April 12, 1955, right up to the date of the petition
(2) she did not intimate to himabout her arrival in India-a
fact strongly suggesting her disinclination to neet him and
to go to his house, (3) that even after she returned to
India nearly a year after her letter of April 12, 1955, she
did not go to her husband nor was any attenpt nade by her to
contact her husband through friends before the filing of the
petition. The facts therefore and her conduct outweigh any
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assertion contained in this letter and they convince us that
she did not entertain any genuine desire to return to her
husband’s home when she wote those words in her letter to
hi m dated April 12, 1955.
It was not contested that if desertion started in February-
May, 1954, as we have found, and was not put an end to and
if no justifiable cause for the continuance of the desertion
was afforded by the appellant’s letter of April 1, 1955,
there was no other defence to the petition of the appell ant
under s. 10(1) of the Act.
The result is that the appeal is allowed, the judgment of
the High Court reversed and the decree for judicial
separation passed by the learned trial judge restored wth
costs here and in the High Court.
SUBBA RAO J. -1 regret ny inability to agree. This appeal by
certificate presents a facet of the social and sociol ogica
probl em of a young Hi ndu worman | anded by marriage in a joint
famly ~and of ~her ~predicanent therein. As Raj agopal a
Ayyangar, /J., has traced the course of the litigation, it is
not necessary to cover the ground overagain
Two questions arise for consideration, nanmely, (1) whether
there was desertion by the respondent wi thout reasonable
cause of her matrinonial home; and (2) whether the appell ant
had prevented the respondent
365
during the statutory period frombringing the desertion to
an end. Before | consider the evidence in the case, it wll
be convenient to notice the relevant aspects of the |[|aw
pertaining to the doctrine of desertion. The Hindu Marriage
Act, 1955 (Act 25 of 1955), hereinafter called the Act,
codified the law in that regard. The material provisions of
the Act read thus : .
Section 10. (1) Either party to a narriage,
whet her sol emmi zed -~ before or after t he
comencenent of this Act, nmay present a
petition to the District Court praying for a
decree for judicial separation on the around
that the other party-
(a) has deserted the petitioner for a
continuous period of not |ess than two years
i medi ately preceding the presentation of the

petition.
Expl anation.-1n this section, the expression
"desertion", wth its grammtical variations

and cognate expressions, neans, the desertion
of the petitioner by the other party to the
marriage wthout reasonable cause and wi thout
the consent or against the wsh of  such

party,, and includes the willful " neglect of
the petitioner by the other party to the
marriage."

Under this section a spouse can ask for judicial separation
if the other spouse has deserted her or himfor a continuous
period of not |less than two years. This provision introdu-
ces a revolutionary change in the Hndu |law of marriage. It
is given retrospective effect. A spouse in India except in
sonme states, who never expected any serious consequences of
desertion, suddenly found hinself or herself on My 18,
1955, in the predicanment of his or her marriage being put in
peril . If by that date the prescribed period of two years
had run out, he or she had no |ocus penitential and could
retrieve the situation only by nutual consent. Section
10(1) (a) does not proprio vigore bring about dissolution of
marri age. It is a stepping stone for dissolution. On the
deserted spouse obtaining a decree for judicial separation
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the said spouse can bring about divorce by efflux of tine
under s. 13 (1) (viii) of the Act. The expr essi on
"desertion" cane under the judicial scrutiny of this Court
in Bipin Chander jaisinghbhai Shah v. Prabha
(1) [1956] S.C.R 838.
366
wati (1). There, the question arose under s. 3 (1)(d) of the
Bonbay Hindu Divorce Act, 1947 (Bom 22 of 1947)., This
Court, on the facts of that case, held that there was no
desertion. The said section read
"(1) A husband or wife may sue for divorce on any of the
following grounds, nanely....................
(d) that the defendant has deserted the plaintiff for a
conti nuous period of four years.
"Desertion" was definedin s. 2(b) in these terns:
"' Desert’ neans to desert w thout reasonable cause and
wi thout the consent or against the will of the spouse.”
Sinha, ~J., as he then was, speaking on behalf of the Court
after considering the relevant textbooks and decisions on
the subject, summarized the law thus, at p. 851
“For the offence of desertion, so far as the
deserting spouse is concerned, two essentia
conditions npnust be there, nanely, (1) the
factum of separation, and (2) the intention to
bring cohabitation permanently to an end
(animus deserendi). Simlarly two elenents
are essential so far asthe deserted spouse is
concerned : (1) the absence of ' consent, and
(2) absence of conduct giving reasonabl e cause
to the spouse | eaving the matrinonial home to
form the necessary intention aforesaid. The
petitioner for divorce bears the burden of
proving those elenments in the two spouses
respectively.

The |learned judge dealt with the node of putting an end to

the state of desertion as follows, at p., 852
"Hence, if a deserting spouse takes advantage
of the locus penitantiae thus provided by |aw
and decides to come back to the deserted
spouse by a bonafide offer of ~resuming the
matri noni al home with all the inplications  of

marital life, before the statutory p

eriod is
out or even after the lapse of that  period,
unl ess proceedings for divorce have been
comenced, desertion comes to an end and if
the deserted spouse unreasonably refuses the
offer, the latter may be in desertion and. not
the former."
Based on that reasoning the | earned Judge proceeded to |ay
down the duty of. the deserted spouse during the  crucia
peri od
367
"Hence it is necessary that during all the
period that there has been a desertion the
deserted spouse 'nust affirmthe narriage and
be ready and willing to resune narried life on
such conditions as nay be reasonable.”
Adverting again to the burden of proof and the nature of
evidence required to prove desertion, the |earned judge made
the follow ng observations, at p. 852
"It is also well settled that in proceedi ngs
for divorce the plaintiff nust, prove the
of f ence of desertion like any ot her
matri noni al offence, beyond all reasonable
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doubt . Hence, though corroboration is not
required as an absolute rule of law, the
courts insist upon corroborative evidence,
unless its absence is accounted, for to the
sati sfaction of the Court."
Collating the aforesaid observations, the view of this Court
may be stated thus : Heavy burden |ies upon a petitioner who
seeks divorce on the ground of desertion to prove four
essential conditions, nanely.’ (1) the factum of separation
(2) aninus deserendi; (3) absence of his or her consent; and
(4) absence of his or her conduct ’'giving reasonable cause
to the deserting spouse to | eave the matrinonial home. The
of fence of desertion nust be proved beyond any reasonable
doubt and as a rule prudence the evidence of the petitioner

shall be corroborated. In short this Court equated the
proof required in a matrinonial case to that in a crinina
case. | am bound by this decision. | would, therefore,

proceed to discuss the |aw fromthe point reached by this
Court in the said decision.
There is 'sone controversy on-the question on Womthe burden
of proof - lies to establish that the deserting spouse has
just cause or not to leave the natrinonial home. The
judgnent of this Court is clear and unanbiguous and it
throws the burden on the petitioner seeking divorce.
This view is consistent with that expressed in |eading
j udgrment of English Courts.
In Pratt v. Pratt(1) the House of Lords considered the said
aspect. Lord Macmillan stated, at p. 438, thus:
"I'n ny opinion, what is required of a
petitioner for divorce on the ground of

desertion is proof that throughout th

e whole
course of 3 years the respondent

[1939] 3 Al E.R 437.
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has wi t hout cause been in
desertion........... .......... In fulfilling
its duty of determ ning whether,on ‘the evi-
dence, a case of desertion w thout cause has
been proved, the Court ought  not,” in ny
opi nion, to | eave out of account the attitude
of mnd of the petitioner. if, on the facts,
it appears that a petitioning husband has nade
it plainto his deserting wife that ~he wll
not receive her back, or if he has repelled
all the advances which she my, have nade
towards a resunption of wmarried life, he
cannot conplain that she has persisted w thout
cause in her desertion".

On the question of just cause, Lord Roner nmde sone

pertinent renmarks, at p. 443, which are relevant  to the

present enquiry. There, as here, though under different
ci rcumst ances, the deserting spouse, the wfe, after
previous correspondence did not call on her husband. In

-that context, Lord Ronmer observed:
It would, in ny opinion, be quite unreasonable
to bold that the respondent, guilty though she
was of the serious matrinonial offence of
desertion, should be expected to pr esent
herself at her husband’s door wthout any
know edge of how she would be received, ’'and
therefore at the risk of being subjected to
the indignity of having adnission refused by
her husband or by one of hi s
servants. ......... . It coul d




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 27 of 50

not be expected that she shoul d suddenly nake
an unheral ded entry into his house."
Though it was necessary, in order to put an end to her de-
sertion, for the wife to take sone active step towards re-
turning to the matrinonial home, Lord Romer held that she
had taken such steps by witing letters and that the fact
that ’'she. did not physically appear in the matrinonial hone
did not nake is any the less a just cause on her part.
In Dunn v. Dunn(1), Denning L.J., as he then was, laid down
the scope of burden of proof in such a case, at P-- 823,
t hus:
"The |egal burden throughout this case is on
the husband, as petitioner, to prove that his
wi fe deserted himwi thout cause. To discharge
that burden, ‘he relies on the fact that he
asked her to-join him
(1) [1948] 2 Al E.R 822.
369
and she refused.” That is a fact from which
the court nmay infer that she deserted him
wi t hout cause, but it is not bound to do so.
Once he proves-the fact of refusal, she nay
seek to rebut the inference of desertion by
proving that she had just cause for her
refusal ; and indeed, it is usually wise for
her to do so, but there is no |egal burden on
her to do so. Even if she does not
affirmatively prove just cause, the court has
still, at the end of the case, to ask itself
I's the legal burden discharged? Has the hus-
band proved that she deserted him without
cause?"
This passage brings out the well known distinction between
| egal burden and onus of proof. Legal burden al ways renains
on the petitioner ; and onus of proof shifts and is a
conti nuous process. But, as the |learned Lord points  out,
the court has to hold on the evidence whether the |ega
burden to establish desertion wthout cause has been
established by the petitioner
In Day v. Day(1l), the husband petitioned for divorce on the
ground that his wife had deserted him_ The wife relied on
the fact that the husband commtted adultery and that,
therefore, the desertion was not w thout cause. The  Court
held that the burden was upon the petitioning husband to
prove that his adultery was not the cause of his wfe's
desertion and that he had proved the sane, as the facts
proved established that she had formed her intention not to
resune cohabitation independently of his adultery. The
| egal position is stated thus, at p. 853
"On the facts of the present case t hat
i nvol ves the husband proving affirmatively
that the mind of the wife was not in any way
affected by her know edge of the husband’ s
adultery. Cearly the burden is a heavy one,

and doubtless in many cases it will be one
t hat a petitioner wll not be able to
di scharge. "

In Brewer- v. Brewer(2), the Court of Appeal explained the
vi ews expressed by Lord Macnmillan and Lord Roner in Pratt v.
Pratt(1). WIllmer, L.J. after quoting the observations of
Lord Macm|llan in Peatt’s casr(3), proceeded to state:

(1) [1957] 1 Al E.R 848.

(2) [1961] 3 Al E.R 0957.

(3) [1939] 2 Al E.R 437.

370
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"Thi s passage, although not necessary for the
deci sion of that case, was expressly approved
and adopted by Lord Ronmer in Cohen V.

Cohen(1), and nust, | think, be accepted as
authoritative having regard to the fact that
all the other nenbers of the House expressed

their concurrence with Lord Roner."
The case-law here and in England throws the burden of proof
on the petitioning spouse to prove that desertion was
wi t hout cause.
Anot her aspect of the question may now be touched upon. The
definition of desertion under s. 10 of the Act, the argunent
proceeds, is much w der than that under the English law or
under the Bonmbay Act considered by this Court. Enphasis is
laid upon the following wrds in the explanation to s. 10(1)
of the Act :
"includes the willful neglect of the petitioner by the other
party to the marriage.”
The expression "includes", the argunent proceeds, enlarges
the scope of the word "desertion", and takes in by de-
finition the conscious neglect on the part of the offending
spouse, W thout the requisite aninmus deserendi. This ar-
gument, if accepted, would inpute an intention to the
Parliament, which was entering the field for the first tine,
to bring about a revolutionary change not sanctioned even in
a country |ike England where divorce or  separation for
desertion had |ong been in vogue. We would be attributing
to the Parlianent an'incongruity, for, in the first part of
t he expl anati on it was inporting all t he sal utary
restrictions on the right to Judicial separation. but in the
second part it would be releasing the doctrine, to a |arge
extent, of the said restrictions. By such ~a construction
the legislation would be nade to defeat its own purpose. On
the other hand, the history of the doctrine of "desertion"
di scl oses some limtations  thereon conceived in t he
interests of society and the Parliament by the inclusive
definition couched in wi de | anguage coul d not have /i ntended
to remove those linmitations. The inclusive definition is
only intended to incorporate therein the doctrine of
"constructive desertion" known to English-law and the
| anguage is designedly nade wide to cover the peculiar

ci rcunst ances of our society. In Rayden on Divorce,

(1) [1940] 2 AIl. E. R 331, 335.
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7th Edn., the expression "constructive desertion" is

defined thus, at p. 155
"Desertion is not to be tested by nerely
ascertaining which party left the (matrinonia
home first. |If one spouse is forced by the
conduct of the other to | eave hone it may be
that the spouse responsible for the  driving
out is quilty of desertion. There is no
substantial difference between the case of a
man who intends to cease cohabitation —and
leaves his wfe, and the case of a man who
conpels his wife by his conduct, with the sane
intention, to leave him This is the doctrine
of constructive desertion.”

Adverting to the question of aninus in the case of con-

structive desertion, the |earned author proceeded to obser-

ve, at p. 156, thus :
"It is as necessary in cases of constructive
desertion to prove both the factum and the
ani mus on the part of the spouse charged wth
the offence of desertion as it is in cases of




http://JUDIS.NIC.IN SUPREME COURT OF | NDI A Page 29 of 50
sinple desertion. The practical difference
bet ween t he t wo cases lies in t he
ci rcunst ances which wll constitute such

proof, for, while the intention to bring the
matri nonial consortium to an end exists in
both cases, in sinple desertion there is an
abandonnent, whereas in constructive desertion
there is expul sive conduct."
The ingredients of desertion as well as constructive
desertion are the same, nanely, aninus and factum though in
one case there is actual abandonment and in the other there
is expulsive conduct. Under certain circunstances the
deserted spouse may even stay under the sanme roof or even in
the sanme bed-room |In our society, it is well known that in
many a horme the husband woul d be guilty of expul sive conduct
towards his wife by conpl etely neglecting her to the extent

of denying her all narital rights, but still the wfe,
because  of social and econom c conditions, may continue to
live under the sane roof. The words "willful neglect"” in
t he expl anati on wer e certainly desi gned to cover
constructive desertion in the English |aw If so, it

follows that willful conduct nust satisfy the ingredients of

desertion as indicated above. Hence, the appellant could

not take advantage of the inclusive definition unless he

established all the ingredients
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of constructive desertion, nanely, aninus, factumand want

of just cause.

There is yet another legal contention which may be di sposed

of before | consider the facts: 1t is based on s. 9 of

the Act, which reads :
(1) when either the husband or the wife has,
wi t hout reasonabl e excuse, withdrawn from the
soci ety of the other, the aggrieved party nay
apply by petitionto the District Court, for
restitution of conjugal rights and the Court
on being satisfied of the truth S of the
statenments nade in.such petition ‘and that
there is no legal ground why the -application
shoul d not be granted, may decree restitution
of conjugal rights accordingly.
(2) Not hi ng shall be pleaded in answer to a
petition for restitution of <conjugal rights

which shall not be a ground for judicia
separation or for nullity of-nmarriage or for
di vorce."

The contention on behalf of the appellant is that s. 9(2) of
the Act affords a dictionary for the expression "w thout
reasonabl e cause" and that it shows that reasonable cause in

the explanation could only, be that cause which will /'be a
| egal ground for the offending spouse to resist the petition
by the other for restitution of conjugal rights. It is

further contended that under cl. (2) thereof such '|ega
ground could only be the | egal ground on which there could
be judicial separation or nullity of nmarri age and,
therefore, the reasonable cause in the explanation to s. 10
shoul d al so be only such grounds like cruelty etc. There is

a fallacy in this argunent. An illustration will bring it
out . A husband files an application against the wife for
restitution of conjugal rights under s. 9 of the Act. The

wi fe can plead, inter alia, that the husband is not entitled
to restitution of conjugal rights as lie has deserted her
wi t hout reasonabl e cause. Section 9(2) of the Act does not
afford any dictionary for ascertaining the nmeaning. of the
expression "reasonable cause". W have to fall back again
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for its neaning on the principles laid dowmn by deci ded cases
and the facts of each case. That apart, s. 9 and s. 10 dea
with different subjects-one with restitution of conjuga
rights and the other with judicial separation. W cannot
373

import the provisions of the one into the other, except in
so far as the sections thenselves provide for it. The ex-
pl anati on does not expressly or by necessary inplication
equat e reasonabl e cause with a |l egal ground for sustaining a
pl ea against an action for restitution of conjugal rights.
Indeed, it is alimtation on one of such I|egal grounds.
There is an essential distinction between the scope of the
two sections. The Legislature even in socially advanced
countries lean,, on the side of sanctity of nmarriage ;
therefore, wunder s. 9 of the Act, our Parlianent inposes
stringent conditions to non-suit a claimfor restitution of
conjugal rights. On the sane reasoning, under s. 10 of the
Act, it does not permt separation of spouses on the ground
of desertion except when the desertion is wthout reasonable
cause. The expression "reasonable cause" nust be SO
construed-as to bring about a union rather than separation
The said expression is nore conprehensive than cruelty and
such other causes. It takes in every cause which in a given
situation appears to be reasonable to a Court justifying a
spouse to desert the other spouse. This viewis consistent
with the English law on the subject. |In Halsbury' s Laws of
Engl and, 3rd Edn., Vol. 12, the author says, in para. 484,
at p. 257 thus :

"Any ‘matrinonial -offence, if proved, is a
ground for the other spouse wi'thdrawing from
cohabi t ation. Further conduct ~which falls
short of a matrinonial  offence, that is

conduct not ampunting to cruelty or adultery,
may excuse desertion.”

In Edwards v. Edwards(1l) this idea was succinctly brought
out . There it was stated that conduct short of cruelty or
other matrinmoni al of fence, mght afford cause for desertion
So too, in an earlier decision in Yeatman v. Yeatman(2) it
was held that reasonable cause was not necessarily a
distinct matrinonial offence on which-a decree or judicia
separation or dissolution of marriage could be founded. I
am therefore. of the opinion that s. 9 of the Act does  not
throw any light on the construction of the expression
"W thout reasonable cause" and that whether there is a
reasonabl e cause or not in a given case
(1) L.R[1950] P. 8.
(2 ) L.R [1868] 1. P. & D. 489.
374
shal | be decided only on the evidence and the peculiar /cir-
cunst ances of that case
The result of the said discussion may be stated “thus The
| egal burden is upon the petitioning spouse to establish by
convi nci ng evi dence beyond any reasonabl e doubt that the

respondent abandoned himor her w thout reasonable cause:
The petitioner nust also prove that there was desertion
throughout the statutory period and there was no bona

fide attenpt on the respondent’s part to return to the
matri moni al home and that the petitioner did not prevent the
ot her spouse by his or her action by word or conduct from
cohabitation. The expression "willful neglect” included in
the section does not introduce a new concept in Indian |aw
unknown to the English law, but is only an affirmation of
the doctrine of constructive desertion. The said doctrine
is not rigid but elastic and without doing violence to the
principles governing it, it can be applied to the peculiar
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situations that arise in an Indian society and hone. No
inspiration could 'be derived froms. 9 of the Act in order
to construe the scope of the expression "w thout reasonable
cause" and whether there is a reasonable cause or not is a
guestion of fact to be decided on the facts of each case.

I shall now proceed to consider the facts of the case. The
main question is whether the appellant has proved that the
respondent deserted himwithin the neaning of the term as
expl ai ned above. To ascertain that fact from a correct
perspective it is necessary to notice broadly the marita
life of the couple since their marriage. The appellant is
an MB.,B.S. and a medical practitioner <carrying on his
profession in Bonmbay. He belongs to a well-to-do famly,
his father being a businessman. The fanily is conparatively
ol d-fashi oned in habits and custons. The respondent is the
daughter of one Vasanmal, a busi nessman, who had -branches
i n Si ngapore, Hongkong, Jakarta and Manila. Though he spent
nost of. his time inforeign countries in connection wth
hi s busi ness, he always left his famly in India and he used
to visit his famly in Indiawhenever he could conveniently
do so. Though the |earned -counsel for the appellant
attenpted to argue that the menbers of Vasanmal's famly,
i ncluding the respondent, were leading a fast life, there is
no-
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thing on the record, ‘except sonme vague suggestions here and
there, to support the said argunent. It may be accepted

that the respondent’s father is conparatively a richer man
than the appellant. = On Novenber 10, 1946, the appellant and
the respondent were nmarried at Hyderabad (Sind). On July
19, 1947, a nale child was born to them and was nanmed Ashok.
Unfortunately for the couple, their even course of |life was
di sturbed by the partition of India. In Cctober, 1947, they
had to migrate, as many others did, fromPakistan to |India.
Though the respondent’s father-was maintaining a famly
house at Lonavla, about 70 miles from Bonbay, the menbers of
the appellant’s fam ly including the respondent, went to the
Colonbo and were staying with the appellant’s nother’s
brother. In or, about Decenber, 1947, the appel l'ant, = al ong
with his nother, left Ceylon for Bonbay |eaving the
respondent and appellant’s sisters in his uncle’ s house _ at
Col ombo. The respondent’s version is that, as her sisters-
in-law ill-treated her, she was not happy there and
therefore she had to | eave that place, along with her child,
in January, 1948, to her parents’ house at Lonavla. At the
end of January, 1948, the appellant and his nother went to
Lonavl a and brought the respondent to Bombay. At the end of
the first week of February, 1948, the respondent went . back
to Lonavla and cane back to Bonbay in or about . August or
Sept enber, 1948, and was |living with the appellant for about

3 nonths. In or about that tine, the respondent’s  parents
shifted their residence fromLonavla to Poona and 'settled
down there. Poona is about 100 miles from Bonbay. In

Decenber, 1948, the respondent visited her parents at Poona
and returned back to Bonbay in February, 1949. According to
her from February 26, 1954, she was living with the
appellant in his house at Bonbay and she a permitted to go
and see her parents ; but according to the a pellant, she
was goi ng now and then- to her parents’ house. Mich is made
of her frequent visits to her parents’ home, but it 1is
ignore that the frequent visits were only made during the
difficult days the evacuees were passing through. But the
fact remains that from 1949 for about 4 years she was
continuously living with her husband in his house.

It is conmmon case that the couple were not happy in
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their married life. The husband and wife give their ver-
sions of the reasons for this estrangenment. The husband, as
P.W 1, attempts to throw the blanme wholly on the wife He
says that the respondent was disrespectful and indifferent
to him that she was proud and arrogant, that she refused to
wear the clothes which were nade for her by his parents on
the ground that they were nmade of inferior stuff, that she
was very di sobedi ent and di srespectful to his parents, that
she used to leave for her parents’ house very often and
sometinmes without informng him that she had no |ove or
affection for him that when she was in her parents’ house
she wused to play cards, ‘and drank at the parties given by
her father, that she did not like to have children and that
she was rude and insulting in her behavi our towards him and
his parents. |In the cross-exanination lie adnits that lie
saw her drinking onlytwice or thrice at her father’s
parties, but none of his friends saw her drinking nor did
she drink from1947. He further admits that he saw her
pl ayi ng cards w thout stakes, but he had not seen personally
her playing cards after 1946 or 1947. He admits that the
rel ati onshi p between hi s nother and the respondent’s parents
was not cordial. He describes her acts of disobedience
t hus:
"On 'the next day of our narriage, it was
customary that she should put on the saree
which we got nmade for-her. W had such a
saree already prepared.  She refused to put on
such ‘a saree saying that the same was too
inferior to be put on by her. ~She on many oc-
casions ordered himto do certain things for
her. For exanple, on one-day | told her that
she should not spread her sarees on the sofa
but she should keep the sarees wapped and
keep themin a cupboard.” On the next day the
same thing was repeated, nanely, that she kept

her saree spread on the sofa. | called her
and requested her towap it. She asked ne as
to why | should not do the sane. | protested

and told her that | was speaking to her in a
polite way and why she should order me to do
t hi ngs, whereupon she told me that her
friends’ husbands even do boot-polish and why
| should not do even such trifling things."”
377
A perusal of his evidence discloses that though he is an
educated man he belongs to the old, school and takes offence
for the nost trivial things which another would ignore. A
perusal of his entire evidence also discloses that he is
highly respectful to his parents and that he was particul ar
t hat his wife also should be obedient to them and
particularly to his nother. Though the |earned counsel for
the appell ant painted the respondent in his opening address
as a highly sophisticated woman, addicted to all the evils
of drink, dance etc., the evidence of the appellant, even if
entirely accepted, shows that she is not highly educated,
that she has not been ad. dieted to any bad habits such as

drink, playing cards, snmoking etc., and that she was [|iving
in the famly house of her husband, though now and then she
was going to her parents’ house. |ID the cross-examnation

the appellant also stated that he had to take the respondent
in 1953 or 1954 to Dr. Marfatia, a psychiatrist, for
treatnent, indicating thereby that was under sone nervous or
mental strain.

Now |et us see what the respondent says about her Ilife in
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her husband’s house. She says that at the time of her
marriage her father gave a dowy of Rs. 25,6000.00 and
several presents and gifts, including clothes worth about
Rs. 10, 000. 00, but her nother-in-law was not satisfied wth
the anmobunt of dowy given by her father ; that her parents-
in-law would not ordinarily permt her to visit her parents’
house, that whenever such perm ssion was asked for they used
to refuse a nunber of tines, but would allow her to go only
once in a way ; that she, was abused for trivial things,
such as when handkerchief’& were mssing ; that t he
treatnment of her nother-in-law and sisters-in-law from the
begi nning was cruel and when they nade conplaints to the
appel l ant, he used to abuse her; that in Ceylon also they
ill-treated her; that between 1949 and 1954 she was all owed
to go to her parents’ house only on two occasions, that is,
once on the weddi ng of one of her sisters and the second
time on the wedding of her. cousin and during t hose
occasions . she stayed with themonly for a few days; that
she’" refused pernission to go to Poona even when her uncle
di ed; that her parents-in-law,, not only said nany

25-2 S C I ndial64
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dirty things of her but they did not allow her to speak to
her son ; that when her father-in-law scolded her son, he

started weeping and she was scolded for interfering : that
this incident happened in 1953 and that 'since then her
husband ceased to talk wth her ; that  she was also

prevented by her nother-in-law fromdoing any work for her
husband or for her son, that she was also beaten by her
husband sometines ; that she was not allowed to see her
child when he was ill; that in 1951 she heard ‘that her
husband attenpted to remarry and even asked her to sign a
paper giving her consent for himto do so that she was made
to sleep on a bench in the drawing roomtill about the year
1952 and thereafter on the floor as her nmother-in-law did
not provide her with a bed. Her evidence discloses that she
had no freedomin her husband s house, that she was abused
and insulted by her parents-in-law and sisters-in-law, that
she was not given the usual conforts which she expected in
her husband’s home, that she was not allowed to | ook after
her husband and her child, that the husband took the side of
his nmother whenever there was troubl e between her and  her
not her-i n-1 aw. There may be sone exaggeration in this
version, but by and large this evidence fits in what gene-
rally happens in an ol d-fashi oned house where a girl~ with
nodern upbringing goes to stay as a daughter-in |aw of the
house. It may therefore be accepted that she waslead,rig a
m serable life in her husband’ s house and she nmust have been
under a terrible nervous strain

What does the father of the respondent, who was painted as
villain of the piece, say about this unfortunate “situation
in which his daughter was placed? Watever nmay be said
about him his evidence discloses that he is very  nuch
attached to his daughter and he attenpted to do what an
af fectionate father could possibly do in the circunstances.
He supports -the evidence given by his daughter in regard to
dowy and the reluctance of her parents-in-law to send her
to his house whenever he requested the themto do so and
al so he speaks to the conplaint made to himby his daughter

about the ill-treatment nmeted out to her by her in-laws and
also the want of cordiality between his famly and the
famly of the appellant. | have gone through his evidence
careful ly
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He does not inpress ne as one who was out to weck the life
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of his daughter out of pride or anger, but a loving father
who tried his best to make her happy and to reconcile the
couple, if possible. Wenever there was trouble he tried to
persuade themto |ive together and whenever she was unhappy
he tried to take her to his home and give her the necessary
warnth of |ove and affection.

Neither the nother-in-law nor the father-in-law nor the
sisters-in-law were exam ned in the case. |f the nother in-
| aw had been exam ned, nore details could have elicited, but
unfortunately she was kept back, in ny opinion, for obvious
reasons.

The said evidence broadly gives the picture of the res-
pondent’s unhappy |ife in her husband’ s house and the nenta
strain she was putting up there.

In those circunmstances in the nonth of Novenmber, 1953,
respondent’s father cane to India and was very anxious to
take her to his house at Poona and thereafter, with him to
foreign countries for a short tine to enable her to recoup
her heal th. Wththat object, the father approached the
appel l ant’ s~ fanmily cautiously and through nediators to at
their permission. He says, in his evidence, that after he
cane to India he net the respondent at her husband’s place
of residence and observed that she was very pale, that she
had | ost wei ght and appeared to be nmuch worried and unhappy.
He asked the appellant and his parents to allow her to be
taken to Poona, but the perm ssion was not granted. Two or
three nonths thereafter, he again cane to -Bonbay two or
three times and made sinmilar requests, but they were al
turned down. On one occasion, the respondent described to
hi m her m serabl e condi ti on under her husband s roof and be
consol ed her that he would get her the perm ssion to visit
him He requested one Mangannmal to intercede on his behalf
with the appellant’s father and get his permissionto take
the respondent to his house and thereafter abroad for
recoupnment of health. About a week thereafter, Manganm
told himthat he had seen the appellant’s father and nade
the request on his behal f, but the appellant’s father wanted
to confer with his wife and so he asked himto see himagain
a week thereafter. A week thereafter, he saw the appel -
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lant’s father and repeated the request. The appellant’s
father requested himto see him3 or 4 days thereafter. He
went to himagain, when the appellant’s father gave the
necessary pernission. The witness promised to go to him on
February 26, 1954 to fetch his daughter. He went there at
4.30 p.m on that day and left ,’or Poona by the Deccan
Queen at about 5.30 p.m on the same day. At thetime when
he went to appellant’s house to fetch the respondent, the
appel l ant’s father and nother were present, but the
appel l ant was not there. The respondent took the permssion
of her parents-in-law and acconpanied him This version is
natural . It is unthinkable that a man of the status of
respondent’s father would carry away his daughter from her
husband’ s house wi t hout taking the perm ssion of her husband
or her parents-in-law. It is not likely that the respondent
would have run away fromthe house of her husband in the
absence of her husband and parents in-law taking away the
jewels with her as was suggested on behalf -of the
appel | ant . There is nothing in the crossexam nation worth
the nane to belie the version given by this witness. It was
the nost natural thing any father in the position of the
respondent’s father would do in the said circunstances. I
do not see any Justification to reject his evidence. The
respondent in her evidence supports the evidence given by
her father and, in addition, she says that on February 26,
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1954, she took the perm ssion of her husband before |eaving
the place. She asked himto allow her to take-her son, but
lie refused to give the permission. It is said that while
she said that her husband was in the house, her father said
that he was not there. But she clearly says in her evidence
that her husband was in another roomand that she went to
that roomto take his perm ssion. OCbviously, the husband
was not willing to face his father-in-law. Mangannmal, who
interceded on behalf of the respondent’s father with the
appellant’s father, gives evidence as DW 3. He is the
Managing Director of Chotirmall & Co., wth branches in
India and in foreign countries. He is a friend of the res-
pondent’s father. He 'corroborates the evidence of the
respondent’s father. He says in his evidence that he went
to the appellant’s house and asked his father to allow the
respondent to stay with her father while he was
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in India, as, she had not been to her father’s house for
years. I'n the cross-exam nation it was suggested that he
was not ‘a friend of the appellant’s father, that he, along
with others, was a co-trustee with Kanayal al, a sonin-Iaw of
the appellant’s father, of Nanikramis trust, and that in the
di spute that was raised by Kanayalal’'s father, Nanikram in
respect of the subject-matter -of the trust, Kanayala was
supporting his father whereas Manganmal was supporting the
trust. He admts that he does not claimto be a friend of
the appellant’s father and that there was conflict of views
bet ween hi m and Kanayal al in respect of the trust, but adds
that on that account there was no lack of cordiality between
himsel f and the appellant’s father. He is~ a respectable
Wi t ness. He gave straightforward answers to the -questions
put to him He did, not support the respondent’s father
conpletely in that he did not say that he asked for
perm ssion for the respondent’s father taking the respondent
to foreign countries. Presunmably the further request was
made by the respondent’s father hinself and not by this wt-

ness. If he had conme to lie in the witness-box, he would
have added the further request also. There is nothing
unusual in the respondent’s father requisitioning the

services of this gentleman in preference to others nore
close to the appellant’s father, for this wtness is a
respectabl e man and very well known to himand in A position
and was also willing,, to intercede on his behalf. | -do not
see any reason why the evidence of this witness should  be
rej ect ed.

As against this evidence, the appellant says that on
February 26, 1954, he was not present when the respondent
left his house, that no one, except the nmaid-servant. was
present in the house when the respondent left the -house,
that in the evening at about 6 O clock he discovered that
the respondent had left his house | eaving some nessage wth
the mai d-servant and taking away all her jewels and val uabl e
clothes. He further says that he wote sonme letters to his
wi fe soon thereafter, but he did not receive any reply from

her . But this was denied by the respondent; and there is
nothing except his word for this. This is a renarkable
story. If his wife had | eft himwhen nobody was present in
the house, he woul d not have taken
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it so philosophically as he asks us to believe. On his own
showing, he went to Poona only two or three nont hs

thereafter. He does not even tell us what was the nessage
that she left with the nmid-servant. The maid-servant was
not exam ned. Neither his father nor his nmother nor his

sister were put in the witness-box. Wen three witnesses,
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the respondent, her father and a friend of her father, defi-
nitely gave evidence that the appellant’s parents were ap-
proached and that they gave their consent, it was the duty
of the appellant to exanine them No doubt some sort of
expl anati on was given that the father was in Japan, but none
in respect of his nother or the nmaid-servant. VWen the
burden was upon the appellant to establish desertion, it is
strange i ndeed that he should have thought fit to keep back
t he best evidence from the wi tness- box. When t he
respondent and her father depose that: they took the consent
of the appellant’s parents and if the parents of the
appel l ant did not choose to cone to the witness-box to deny
it, a court ordinarily should accept the evidence of the
father and the daughter unless their evidence is ex facie
unnatural or -inherently inprobable. But that cannot be
said in this case, for what the respondent’s father is said
to have done is the nost natural in the circunstances.
It is saidthat the Cty Cvil. Judge had seen the res-
pondent’s father, ~Mangannal —and the respondent in the
wi t ness-box~ and he did not accent their evidence and that,
therefore, the Hi gh Court shoul d not have taken a different
Vi ew. On this aspect of the case, after considering the
evi dence of the w tnesses, the H gh Court says thus
"The parents of the petitioner were available
to give evidence in this case. but they have
not ' been examined: nor has ‘any explanation
been given why the naidservant with whom a
nessage was | eft by the opponent when she |eft
the house, has not been exam ned in the case.
W are left inthis case with the tw dia-
netrically opposite version of t he t wo
interested parties:....... ... Havi ng regard to
these circunstances, we are of the view that
the departure of the opponent fromthe ' house
of the petitioner was, if not with his express
perm ssion, wth his-consent and full know
| edge though such consent was given on
account, of
Sonme exasperation on his part."
| entirely agree with this view It is consistent with the
evi dence given by the respondent’s witnesses and-also wth
the circunmstances of the case and subsequent conduct of ~the
parties. The appellant and his parents nust have given the
consent, though not wllingly, <either because of t he
importunities of the respondent’s father or-because of, the
social pressure put oft themthrough the intervention of a
respect abl e out si der. But they did not I'ike t he
respondent’s parents and therefore they did not Ilike the
respondent going to their house. It was a . permssion
reluctantly given and she was afraid that it would be wt&
draw. -Li. That is why there was no correspondence  between
the couple during all the days she was staying at Poona and
she did not even neet the appellant or his parents when she
was boarding the ship at Bonbay. | would therefore, bold
that the respondent Ileft her matrinobnial hone wth the
perm ssion of the appellant and his parents for the purpose
of staying with her father at Poona and thereafter to |eave
for foreign countries for short stay to recoup her health.
Strong reliance is placed upon an incident that is alleged
to have taken place in My 1954, According to the
appellant, he and his friend, Dr. Lulla, went to Poona to
persuade her to cone back to his house, but she definitely
told, themthat she would never return to his house. It s
said that this incident would show that she had decided to
| eave him permanently. 1In the petition this May incident
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was not specifically 'mentioned nor was it stated that it
afforded a cause of action. There was no nmention of the
appellant and his friend Dr. Lulla going to her and her,
stating to themthat she would never return to his house
Before the Hi gh Court the | earned counsel appearing for the
appellant did not seek to rely upon this nmeeting 2nd the
reply alleged to have been given by the respondent as
furni shing a cause of action for founding a claimfor relief
of judicial separation. This incident was relied upon: only
in support of the appellant’s case that the respondent, was
i ntransi gent throughout and was unwilling to go back: to the
petitioner. I ndeed, the | earned counsel appears to admt
that the evidence of the appellant and Dr. Lulla was not
clear as to what was the precise question asked and
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what was the exact answer given by the respondent. It
woul d, therefore, be seen that-this incident did not |oom
large either in the pleadings or in the argunents before the
Hi gh Court. But it became a sheet-anchor of the appellant’s
case beforeus. Let ne, therefore, consider this aspect of
the case in some detail
The appellant says in his evidence that he went to Poona
along with Dr. Lullatowards the end of May 1954, that he
saw the respondent ‘at Poona and inquired of her to why she
left his house secretly and that she told himthat she had
decided not to come back to him This is interested
evidence and is inconsistent with nmy finding that she |eft
his house with his consent as well as with the consent of
his parents. His evidence is supported by the evidence of
Dr. Lulla. But the respondent contradicts ~this . evidence.
She denies the incident altogether. She is  also A
interested witness. Dr. Lulla, as D.W3, says that he went
to Poona along with the appellant, that the appellant. tiled
to persuade the respondent to come back to him' that
thereafter he also tried to persuade her to come back to the
appel lant, but she told themboth that she had nmade up her
mnd not to go back for ever. He(is a doctor with a fairly
good practice and a friend of the appellant. But his cross-
exam nation di scloses that he did not ask the respondent why
she left the appellant, that he was with the respondent at
Poona only for a few minutes, that he could not recoll ect
what the appellant told the respondent actually and that she
only stated that she was not prepared to cone back to the
appel lant for ever. It also shows that they went to Poona
without any intimation, that they had decided to neet her
al one, that they thought that they coul d persuade her in a
few mnutes’ tine to cone back to the appellant, and that,
therefore, when they’ left for Poona they did not make any
arrangenents for the next day, for they expected to return
back by the nmidnight train. This evidence is attacked on

many grounds. It is said that Dr. Lulla is a friend of the
appel lant and, therefore, he went to himin getting rid of
his wife as the appellant was not happy with her. It is
pointed out that if this incident had happened, this would
have been nentioned in the earlier correspondence, in the
notice issued and in the plaint
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filed. It is also argued that his entire evidence was arti -

ficial and appears to be inprovised for the occasion, for
the way he went about the business appears to be very
casual . It is asked whether Dr. Lulla, who was going on a
serious attenpt of reconciliation, would go to Poona without
the appellant informng the respondent or her father that
they were coming if his intention was to nmeet her al one, how
did he expect that her parents would not be there when he
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went? And how did he also think that the estrangenent that
was prolonged could have been put an end to in a few
mnutes? |If he was serious about it as he pretends he was,
he woul d have gone there with preparations for a stay of one
or two days after maki ng necessary arrangenents in respect
of his professional work. There is nmuch to be said for this

ar gunent . I have cone across in ny experience highly
respected persons lying, in the witness-box to help a friend
or save one froma trouble. But the Cty Civil Judge
accepted his evidence. The High Court says about his

evi dence thus:
"The | earned trial judge appears to have been
consi derably i nmpressed by the testinmony of Dr.
Lul | a. He regarded Dr. Lulla as an
i ndependent person who was not likely "to tel
an untruth-—to support the case of t he
peti tioner: The | earned judge al so took the
view, having regard to the contradictory
statenments nmade’ by the opponent in her
evidence that the testinmony of the opponent
was not reliable.” Sitting in appeal it wll
be difficult or-us to ignore the appreciation
of evidence by the learned trial judge. It
must, ‘however, be observed that Dr. Lulla was
deposi ng'to an incident which took place about
three years prior to the date on which he gave
evi dence, and he did not claimto remenber the
exact. '‘words in which the conversation took
pl ace between the petitioner and the opponent
or between the petitioner and hinself. Dr.
Jet hngl ani, who appears on behalf of the
petitioner, does not seek to rely upon this
neeting and the replies alleged to have been
gi ven by the opponent as furnishing a cause of
action for founding aclaim to relief for
judicial separation. .. .. ...... in the
absence of evidence as to what precisely were
the questions put to and the answers given by
the opponent, it is difficult to hold, even on
the view t hat
386
there was in the nmonth of May 1954 a neeting
between the petitioner and Dr. Lulla on the
one hand and the opponent on the other  as
alleged by the petitioner, that the opponent
had in unmistakable terns i nf ormed t he
petitioner and Dr. Lulla that she had no
desire to return at any tine to the
mat ri noni al hone. "
This finding appears to nme to be couched in euphenistic
terns. Though the |learned judges were not inclined to
disturb the finding of the learned trial judge that Dr.
Lulla met the respondent along with the appellant, they were
not willing to accept his evidence that she told them that
she would not return to the matrinonial home for ever. I
feel a real doubt whether the appellant and Dr. Lulla nmet
the respondent at all. But let ne assume for the purpose of
this case, as the H gh Court was inclined to assume, that
they went there. But Dr. Lulla admits in his evidence that
he did not remenber the exact words used by the respondent
in speaking to the appellant; if so, he could not have also
renmenbered the exact words used by her in answering the
appel l ant’ s questi on. Afterall the enphasis is on the
solitary word "ever". The witness was speaking to an
incident that took place about 3 years before he gave
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evidence and in respect of a conversation that took place
for a fewmnutes. It is not advisable to rely wupon his
menory in regard to the words alleged to have been used by
the respondent, particularly when he cones to give evidence
on behalf of a friend when the tendency would be to give the
necessary twist to a conversion of which one could not
remenber the exact words. The High Court as Well as the
| earned Advocate, who appeared for the appellant in the High
Court, did not, rightly, rely upon the phraseol ogy used in
the alleged conversation between the appellant and the
respondent . Even if the incident had taken place, it fits
in with nmy earlier finding, nanely, -that the respondent’s
father had taken the pernission of the appellant’s parents,
though given with reluctance. The appellant night have had
second thoughts and intended to go back on the consent and
to persuade the respondent to cone back to his home and not
leave India. Wth that intention he mght have taken his

friend Dr. Lulla'to Poona, where the respondent was |iving.
She m ght 'have refused to return
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as the appellant was going back on his consent. She nmnust

have been obviously very angry and rust have curtly refused
to cone back. Even if she had used the word "ever"-which
believe is only a gloss added to her statement intentionally
or by lapse of nenory-it nust have been said in a huff. | f
every statenent nmde by a spouse in a huff in a short
conversation with her husband were taken in its face value,
many a home woul d be broken. | cannot, therefore, give any
value to the evidence of Dr. Lulla.” | would hold that it is
very doubtful whether this incident had taken place, that
even if it did, the evidence given by Dr. Lulla could not be
taken to be a reproduction of the actual words used by the
respondent, and that, even if she had used those words, it
was only a statenent nade in a huff in a short interview and
could not be taken as a final word on the subject as to
conpel a court to hold that she deserted her husband without
reasonabl e cause

Sone enphasis is al so made on her conduct in not neeting her
husband or his. parents when she cane to Bonbay to board the
ship and al so on her not giving her husband s house as the
address in the rel evant papers prepared for the journey. It
was argued that the place where she was staying at Bonbay
was very near to that of her husband and it is unthinkable
that she woul d not have gone there, if she was going abroad
with permssion, to see her husband or his parents or her
chi | d. This argunent nmisses the real point. Here we are
considering the case of a wife who was ill-treated in her
husband’s house and who, at the instance of her father. and
his friend, got reluctant perm ssion fromher “husband and
parents-in-law and if Dr. Lulla s evidence were true, the
appel l ant went back on his consent and was trying to prevent
her fromgoing with her father. |In such a situationit is
i mpossi bl e to expect an unfortunate woman like t he
respondent to create nore unpl easantness to hersel f by going
to her husband’ s house before departure and to take the risk
of spoiling her planned holiday. The fact that her
husband’s address was not given in the relevant trave
papers could not be attributed to her, for they nmust have
been prepared in wusual course at the instance of the
gentl eman who was hel ping themin that regard. |If once it
was accepted that she deserted her husband pernmanently,
t hese circunst ances
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may have rel evance, but once it was conceded that she was
going with the perm ssion of her husband, though unwillingly
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given, this conduct would fall in a piece wth the
respondent’s case. | would, therefore, not give nmuch value

to such circunstances in the situation in which t he
respondent was placed. The respondent |eft Bonbay on July
7, 1954, for the Far East with her father. Mich was made
about her leaving India with her father. |F she had el oped
with a stranger, no doubt that would be a different matter.
But here a father was taking his daughter to give her a
holiday so that she may i nprove her health. By taking her
away for short time fromthe oppressive surroundi ngs which
affected her health,| do not see any justification for the
comment that she had deserted her husband. It nust also be
remenbered that the respondent’s father was not living wth
his famly in the Far East. . His wife and children have al
along been in India. He was taking the respondent only for
a tenmporary sojourn; and what is wong in a father taking
his daughter for a holiday in those circunmstances ? If he
had taken the appellant’s or his parents’ consent, it was
not suggested that there was anything wong in her so going.
If lie or his daughter did not take such a consent, it m ght
be an inproper or an inadvisable thing to do. But such a
conduct in the case of a wife leaving with her father
temporarily to a foreign country as an escape from an
oppressive atnmosphere cannot be described as reprehensible
even by a Hindu society; nmuch less can it be treated as a
desertion. It was a natural reaction to an extraordinary
situation. She 'might have known that ~ her - conduct would
anger her husband, but she would not have thought that it
woul d be a permanent. obstacle intheir relationship. Be it
as it may, | have already found that she left. with her
father with the consent of the appellant and his father, and
that even if the appellant subsequently retracted from his
consent, her departure mght be only inproper, but could not
concei vably amount to | egal desertion
Till now | was considering only the oral evidence. But
hereafter we cone across uni npeachabl e docunentary evidence
which shows the attitude of the couple to each other. I
shal | proceed to consider the docunentary evidence on the
389
assunption favourable to the appellant, namely, that he,
along with Dr. Lulla, went to Poona in My 1954, retracted
his perm ssion given earlier, and persuaded her to come back
to the matrinonial home, but she refused to do so and |eft
with her father for foreign Countries.
I am definitely of the viewthat in -,he circunstances
narrated above the exact words used by her —could  not be
field to have been proved by the vague oral evidence of Dr.
Lulla and that, even if she had expressed herself strongly
in a buff, such expression could not in the circunstances
-be considered to be decisive of her determ nation to /|eave
the matrinonial home for ever. She left for the Far East on
July 7, 1954. Wthin a fortnight fromthat date, on July
20, 1954, the appellant gave a cable to the respondent to
the follow ng effect

"Extrenmely surprised at your suddenly secretly

| eaving India wthout nmy know edge and consent

return inmedi ately first plane."

On July 22/23, 1954, as soon as the respondent

received the cable fromthe appellant, she

gave a cable in reply thus

"Returning within few nonths".

On July 24, 1954, the appellant gave another

cable to the respondent to the follow ng

ef f ect

"You must return imrediately."
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Pausi ng here for a nonent, let ne recapitulate the position.
If the respondent definitely told the appellant and Dr.
Lulla that she bad given himup and that she would not
return to the matrinonial hone, why did the appellant send a
cable telling her that he was surprised at her secretly
| eaving I ndia and asking her to return i mediately? And why
did she reply that she would return in a few nonths?. The
cable given by the appellant is nore consistent with the
fact that neither of them understood that she had left him

for ever. I ndeed, the cable reflected his anger on her
departure along with her father, because, though perm ssion
was given earlier, he did not |like her to go. VWhat ever

anbiguity there may be, her imediate reply was inconsistent
with her determination to |leave himfor ever, unless we
assume, as we are askedto do, that the cable "was a link in
the chain of the plan conceived by her and her father to
resist an action that mght be taken by the. husband in a
court of law. In July 1954
390
what was the action which the appel lant coul d have taken and
what was the defence, if such an action was taken, that
coul d be sustained on the basis of this cable? At that tine
the Act was not passed. The Act was passed in 1955 and cane
into force on My 18, 1955. Therefore,  the only action
whi ch  the husband coul'd have taken 'Linder the law, as it
then stood, was to file a suit for restitution of conjuga
rights, and this cable could not possibly  be a defence
agai nst such an action. |If she wanted to join himagain she
could have submitted to the decree. The = Bombay Hi ndu
Divorce Act, 1947, may not- have any extra-territoria
operation. Even if it has, four years of desertion had to
run out before she could be divorced; and “there was no
particular wurgency for her to create any evi edence at that
stage. To may this cable is destructive of tile case of the
appel l ant that she left himfor ever. "His reply cable also
is only consistent with the fact that there was no break
bet ween t hem
Now, | <come to a letter dated August 2, 1954, over / which
there is sonme controversy, the appellant alleging that it
was a forged one and the respondent stating that it was ,a
draft of the letter she sent to her husband. It reads
" My dear husband,
Darling | received your two tel egrans, copies
of which encl osed herewith.
| imediately cabled you that | shall be.
returning within few nmonths, however |- really
feel surprised why you want ne return to
Bonbay by first plane w thout any reason.
Dear | was particularly pained to read that |
have suddenly and secretely left the /place
wi t hout your consent. What has pronpted you
to wite this | really don’t understand. Dear
how cane this change. You know | was not
keepi ng good heal th and consi derably gone down
in spirit and weight for reasons which I (10
not |ike to discuss here since you are fully
aware of it. It was you who suggested that |
should go over and stay at my father’s place
and it was at your suggestion that | did so.
You were fully aware that | was acconpanying
ny father to Singapore for a few nonths for a
change and you gave consent As soon as | fee
better | shall return to Bonbay.
391
1 hope vyourself, Ashok and all the other
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famly nenbers are 0. K Gve ny loves to

Ashok and Best regards to Mdther and Fat her

Yours forever,

Meena. "

The respondent, in her exam nation-in-chief,

says: -

"I had witten a letter dated 2nd August 1954

to nmy husband, a copy whereof has been

preserved by ne, | produce the copy of the

letter dated 2nd August 1954."
That was not objected to and the copy of the letter was put
in and marked as Ex. No. 4. In the cross-exam nation there
is sonme confusion, but she broadly stated that her father
dictated to her the letter, that the said letter was typed,
that she copied fromthat typed letter and that Ex. 4 is
that typed letter. ~The father in his cross-examn nation
deposes that the  respondent had witten a letter dated
August 2, 1954, to the appellant, that he had a draft of
that letter and the same was witten after consulting him
The appellant denied that he received that letter. The
| earned City Civil Judge found thus :-

"I am not prepared to hold that the copy

letter 'Ex. 4 was fabricated subsequently,

because there are references to the letter

dat ed 2-8-1954 in subsequent |etters addressed

by the respondent to the petitioner."
But he held that the appellant did not receive such a
letter. The trial Court held that the letter not being a
copy of what was witten the respondent to the appellant, it
could not be regarded is a secondary evidence of the con-
tents of the letter. But the H gh Court pointed out that it
was not the case of the respondent that it was a secondary
evidence of the contents of the letter witten by her, but
her case was that the text of Ex. 4 andthe letter 'witten
to the appellant was the sanme; and in support of her case
she produced the letter fromwhich she had copied out the
| etter she had addressed to the appellant. Both the Courts,
therefore, held that Ex. 4 was the typed letter from which
t he respondent drafted her letter to her husband.
Undoubtedly, Ex. 4 cannot be a secondary evidence of the
letter witten by the respondent to her husband, but it
certainly corroborates her oral evidence that she wote a
letter with simlar recitals contained in Ex. 4 to her hus-
392
band on the date Ex. 4 bears. As pointed out by the |learned
Cty CGvil Judge as well as by the Hgh Court, the
subsequent letters witten by her clearly denonstrate that
Ex. 4 could not have been fabricated subsequently and a

| etter nust have been witten by her on August 2, 1954, In
view of the concurrent findings of fact, | do not think it
is necessary to consider the evidence over again. | accept

the concurrent findings that a letter dated August 2, | 1954,
with contents simliar to those in Ex. 4 was witten by the
respondent to her husband.

It is contended that the said letter was witten at the
instance of the father and on his dictation to furnish
evidence in an action that m ght be brought by the appellant
agai nst there spondent. Let me first take the conment, VI

Z., wuld awife wite a letter to her husband in consul-
tation wth her father? Odinarily in the case of married
couples it is true that a wife would not wite letters to
her husband after consulting her father. But t he
ci rcunst ances under which the respondent wote letter were
not ordinary ones. Here, there was trouble between the
husband and wife. The husband, according to the respondent,
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gave his consent, though reluctantly, for her to leave wth
her father to the Far East, but soon there-after gave t wo
cabl es asking her to return imediately. Naturally she would
tell that fact to her father and seek his advice in the
matter of- replying to her husband. There is nothing wong
in her father helping her to send a suitable reply, so that
the husband may not be offended. The second conmmrent,
nanely, that this ’'letter was intended to be a shield
against a possible action by the appellant, is devoid of
nmerits. At the tinme the letter was witten the Act had not
cone into force and this letter could not have been an
answer to a possible action the husband might take for
restitution of conjugal rights. There was no particular
urgency for her to create evidence on that date against a
possi bl e acti on under the Bonbay Act, even if it applied to

her . This letter denpnstrates beyond any reasonable doubt
that the wife did not desert her husband with the requisite
ani nus,  but, on the other hand, shows her willingness to go

over to Bonbay as soon as she regained her health. To this
letter no reply was sent by the appellant and he says in his
evi dence that he did not
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receive the said letter. It is very difficult to believe M
statenent . He is obviously denying the recei pt of
this .letter a,,; it establishes that she had not the aninus

to desert him On February 24, 1955, he again gave a cable
inthe following terns --
"Since your secret departure you not replying
ny telegrams letters nyself & shocked you
wandering different countries leading reckless
life spoi ling ny reputation your nost
di sgraceful behaviour ruining ny life."
This cable contains incorrect statenents. Whet her he
received the letter dated August 2, 1954, or not, adnmittedly
he had received the cable given by her. | have already held
that he nust have received the |letter dated August 2, 1954.
He inmputes to her in this cable reckless life and
di sgraceful behaviour. Were did he get this infornmation
that she was leading a bad life? I'n his evidence he does
not say that she was |eading any disgraceful life. There is
nothing on the record to show that the respondent was
| eading a bad life, and indeed the appellant adnmits that she
was not even |eading a fast one, she never danced, played
cards or drank, at any rate, according to the appellant,
from the vyear 1947. This cable nmust have irritated any
respectable wonman. Yet on February 26, 1955, she gave the
followi ng cable :-.
"Your allegation,%in your cable dated twenty
fourth not <correct cannot understand / your
attitude stop | have departed with your
know edge with my father because of  falling
health due to reasons you are well aware stop
keeping quiet life with ny parents stop  have
not received your letter only tel egrams which
have been replied by cable and letter."
This reply is in subdued terns and it shows her respectable
attitude towards the appellant inspite of his provocation
Therein she denies his wild accusations and restates that
she went with her father with his consent and that she had
replied to M cables by cables as well as by letter. On
March 4, 1955, the appellant gave another cable to her-
charging her with fabricating false stories. On March 3,
1955, before the respondent received the above cable, she
wote a letter to the appellant giving a detailed reply to
his cabl es. Therein she denied that she was |eading any




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 44 of 50

reck-
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less life and told himthat she was either with her father

or uncle and al so that she did not receive any letters from
him Then she proceeded to state :-
You know darling | being away fromthe people
who despise ne, | have inproved nmy health

consi derably, | w sh you could cone and neet
me her outside that suspicious atnosphere and
you wll know the real pleasure. | am very
lonely w thout you and nmy son Ashok who is
always with meinny sleep. | long to see
both of you and therefore | beg to cone out
here.. Please do cone and do not disappoint
me. You know in your heart that | |ove you so
nmuch. Thi's trip outside India will make you

good and we shall 'have a very happy life. You
are working so hard for your parents and never
think of me and your health which as | know is
deteriorating and 1 also know that you are not
happy. Darling, | assure you that this change
for few nmonths wll inprove your heal th
consi derably. You need good rest to think on
all your problens of daily life which you can
do only al ong and outside the influence of the

peopl e who are around you. | hope you wll
understand and at | east come out here for a
change-for a short period. | shall do what

you want - nme to do, but please, darling, do
cone; Please give ny Charanawandana to father
and nmot her and | ove to Ashok."
This letter is criticized on the ground that it was' another
attenpt to create evidence at the instance of her father and
also on the ground that she asked her husband to come away
fromhis parents. To me this |letter appears to be an honest
attenpt on the part of the wife to reconcile wth her
husband. It nentions his troubles and requests himto cone
over the East not for any permanent stay but only as a
temporary sojourn to recoup his health and to enjoy a
holiday along with her. As | have already stated, by that
time the Act was not passed and therefore this letter could
not have been witten to set up any defence against any
possi bl e action by the husband. | find it very difficult to
see any sinister motive in this well nmeant reply to her
husband, and particularly after his cable attributing to her
reckless life. After dispatching this letter shereceived a
cabl e dated March 4, 1955, wherein the appellant attributed
395
to her the conduct of fabricating fal se stories. To/ that
cabl e she sent a reply cable on March 10, 1955, denying the
said allegation and telling himthat sonmebody was wecking
their lives and asking himto cone over to Hongkong. On
April 2, 1955, the appellant wote a long letter to the
respondent in reply to her letter dated March 3, 1955.
Therein he chastised her for nmaking insinuations against his
parents, who had done much for her welfare and happiness.
Emphasi zing wupon the word "pleasure"” in her letter dated
March 3, 1955, he proceeded to state :-
"' Pleasure’! that, indeed, is the crux of the
whol e probl em It is your perverted funny
noti ons of pleasure giving vent to your past
and present associations, both in India and
abroad, that are the root cause of all your
evil and irrational deeds."
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Pursuing the sane idea, he observed: -
"Just renenber ny efforts all these years to

i mprove you and nmake you a happy
cont ent ed
wife. It is a wonder that you find pleasure
in | eaving home, |eaving your husband,
wandering from country to country, |eading

reckless life under the guise of being in the
conpany of your relations and uncles whom you
find readily avail able at every port. And you
have gone so far in this direction, that you
find yourself unable to break your past 1|inks
and get out of the nuddle created by you and
seek pl easure and happi ness in your own hone
by being a faithful and devoted wfe."

He did not stop with that, but proceeded to

state "....you have proceeded to Hongkong and
ot her pl aces, 1in defiance of ny cl ear
instruction to return And, in order to cloak
all~ these evil things you are now inventing

dirty excuses, evidently meant for t he
consunpti on of the outside world whom you want
to fool, so that you may be able to justify

your di sgraceful conduct and continue to live
your life of "pleasure" wthout |et or
hi ndrance. "

What is more, he told her that in her letters she had
fabricated false ‘and nmalicious stories to cover up her
out rageous conduct - for m sl eading the outside  world. He
finally ended with the following words expressing his
determ nation to ignore her further correspondence: -
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"However, if you still choose to fling further
filth in ny face by witing to me such letters
and telegrans, | shall have no choice but to
ignore and make no reply to the same. Inspite
of all nmy efforts, you have conpl etely
deserted ne and chosen the path of ° pl easure
and per-version at .any cost. You are only
| ooki ng for sanme cloak to cover your guilt and
continue to live your life of degradation wth
i mpunity. | refuse to furnish you with that
cloak and | refuse to be drawn in your gane."
There is considerable argunment on the inport of this letter.
On behal f of the appellant it is contented that the contents
of this letter were nothing nore than an enotional outburst
of a deserted husband and that the words used therein should
not be understood literally. It is argued on behalf of the
respondent that this letter did not mnce nmatters in
attributing infidelity and unchastity to the respondent and
it comunicated a final determination on his part- not to
have anything to do with her. The former argument was
accepted by the City Cvil Court, but the latter contention
had the approval of the Hi gh Court. Shah, J., after reading
the relevant portions of the docunent, cane to the follow ng
concl usion : -
What ever may be the protestations nade by the
petitioner in his evidence before the Court,
it is inpossible to accede to the contention
of M. Jethmalani that his letter was nerely
the outpouring of an anguished heart. The
letter in no unm stakable terms charges the
opponent with infidelity not occasional but a
persistent and chosen life of infidelity-and
also charges with inventing a schene whereby

and
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she nmay be able to live that Ilife of
infidelity under an appearance of bei ng
respectfuly married. |If after this letter the
opponent was unwilling to <carry out t he

petitioner’s direction and to forthwith go and
l[ive with him in our judgnment, no fault can
be found with her."
Deasi, J., in his separate judgnent wholly agreed w th Shah
J. Theappellant is a graduate and it cannot be said that he
does not know English. The terns of the letter indicate
that his standard of English is rather high and he has

sufficient vocabulary at Ms conmand. It is not necessary to
cover the ground overagain, as | entirely agree
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with the constructionlaced upon that letter by Shah and
Deasi, JJ. The expressions "outrageous conduct" reckless
life", "wild ventures", disgustful conduct", "life of plea-
sure", ~"past links", "relations readily available at every

port" 'and such others found inthe letter | eave no room to
doubt that the said expressions were intended to inpute an
i moral and dissipated Iife to her.  Wether he used those
words really believeing that. she was such a bad woman or
whet her he used the wi'ld | anguage because he was angry that
she went with her father need not be specul ated upon. VWhat
matters is that he designedly couched his letter wthout
| eavi ng any room for /doubt in clear and precise phraseol ogy
and told her that she was a bad wonan-and, therefore, he had
nothing nore to do with her. To such an outrageous letter,
how di d the respondent react? She nust have been extrenely
of fended as any self-respecting woman woul d be. But she
controlled herself and replied to himby letter dated Apri
12, 1955 in a subdued and dignified nmanner. After repeating
that the appellant and his parents gave her consent to | eave
with her father, she again repeated that she left with her
father to inprove her health. She told himthat her health
inproved a little and that she would return to him and to
her son after sonmetine. Adverting to his fulmnations in
his letter she said
"I find it unnecessary to reply to the other
unf ounded accusations contai ned-in your letter
because | know and | amsure that the basis of
the sane are your hallucinations, of what 1 am
not . | deny your charges all over again and
you know that they are not true. | bel ieve
that the best way is to ignore them since they
are not based on truth."
She ended her letter thus :
"Pl ease do not indulge in msgivings. As soon

as nmy health has conpletely inproved, | ~ shal

of course, cone back hone to you and “to our

son. "
This letter shows that she was very nmuch of fended and she
was also sorry. She told himin mld words that all his
accusations were false and requested himnot to indulge in
such things. She pronised to come as soon as her health
i mproved. Here the argunents advanced by |earned counse
for the appellant may be noticed.
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Firstly, the usual argument, namely, that this letter was
witten to the dictation of her father as a shield against a
possi bl e action by the appellant, is repeated ; and second-
ly, this letter indicates that the fal se accusati ons nade by
her husband did not so operate on her mind as to induce her
to give up her idea of coming back to him The first
argunent calls for the same answer, which I have given in




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 47 of 50

the context of other correspondence. There is nothing wong
in the respondent consulting her father, who any day was
nore affectionate to her than the appellant could possibly
have been. There is no point in the second contention
This letter clearly shows that she was highly offended by
the false accusations ; but she replied in a dignified
manner asking him neither to nmake nor to believe such
accusati ons. She shoul d be unusual worman if she was not
of fended by this letter. This reply reflects nore her self-
control than her indifference or insensitiveness. Thi s
letter, read along with the letter witten by the appellant
on April 2, 1955, denobnstrates that she was al ways ready and
willing to conme back to himinspite of his accusations.
Sone conment is nmade on the basis of the answers she gave in
her evidence in regardto the manner she got the contents
explained to her. Those answers were given in the stress of

Cross- exam nati on. Those could not possibly detract from
the admtted facts that she received the said letter and
gave her reply. The letter and her answers speak for
t hensel ves. The i ngenuity of the cross-exanmining counse

could not add to or detract fromeither. So far as the
letters go, they proved beyond reasonabl e doubt that however
i nadvisable it may be for the respondent to go to the Far
East wth her father, she had not the least intention of
| eaving her husband permanently. She was al ways ready and
willing to go back to her husband.

On April 8, 1956, the respondent returned to India. The
appellant’s conplaint is that she did not inform him that
she was comi ng and that she did not cone to his house. The
contention on behalf of the respondent is that after she
received the letter dated April 2, 1955, she was highly
of fended and that, therefore, she expected sonme step on the
part of her husband to neet her or send sonebody to take her
to his home. |In her evidence she
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says that after she arrived in India, her father spoke to
two or three persons for rapprochenment and one of them was
Ki shinchand of Messers. J. Kimatrai and Kundanmal “and that
her father told her that Kishinchand had a talk with the

appel lant, but the latter refused to take her back. She
adds that after her return no efforts were made either by
her husband or on his behalf or by his parents to call  her

back to his house and she thought that sonmebody would be
sent by her husband to fetch her from Poona to Bonbay
according to the custom The appellant- admits in his
evidence that sonetime in the nonth of May or June 1955 he
cane to know that the Tespondent had returned to India.
Assumi ng that he was speaking the truth, it is (clear  from
the evidence that he knew of her return about a nobnth ~ after
she returned, but presunably he was standing on his rights
and prestige and did not nove in the matter. It is
suggested to her that instead of going to her husband s
house, in April 1956 she went to Kashmir for a holiday. She
admts that she went, but explains that her father’s
brother’s children had holidays and as they proceeded to
Kashmr, she also acconpanied them | do not see any
bearing of this Kashnmir trip on the question of desertion

If she was waiting for an invitation to go to her husbhand s
place there is nothing wong in her acconpanying the
children to Kashmr. The respondent’s father says that
about 2 nonths after their arrival in India, he waited for
an invitation fromthe appellant, but as he did not nove in
the matter, he nmet one or two friends of his to bring about
a rapprochenent between the couple, but they could not do
anything in the matter. There is nothing unnatural in the
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f at her making the said attenpts to bring about re-
conciliation between the couple. There is no reason to
reject his evidence in this regard. | shall assune that no
medi ators were sent by the respondent’s father to, bring
about a rapprochenment between the couple. Even so, after
the letter dated April 2, 1955 the husband, who knew that
the respondent had conme to India, should have taken sone
steps directly or indirectly to induce her to cone to his
house. If he stood on his prestige, the respondent could
not be blaned, if after the rebuffs she received and the
adnent attitude of the appellant comuni cated
400
to her in the said letter, she did not take the first step.
In this context another circunstance nmay al so be noticed.
The respondent and also her father say that in Novenber
1955, a sister of “the appellant was nmarried but no
invitation was sent to the respondent. The respondent says
that this fact al'so made her to apprehend that she woul d not
be received if she straightaway went to the appellant’s
house. In~ the circunstances if she did not directly on
landing in India go to her hushand s house but waited for an
invitation from him | cannot say that her attitude was
either unreasonable or that it should be attributed to her
final determnation to desert her husband. On this aspect
of the case, Shah, /J., observed in his judgnent
"The conduct of the opponent in not neeting
her son after she returned to I'ndia may appear
to be' unnatural, but, if after  receiving a
hi ghly offensive letter fromthe  petitioner
she did not take an initiative to return to
the matrinmonial hone and waited for sone
invitation from or fromsone anends on the
part of, the petitioner, that conduct may not
be regarded as inprobableor justifying an
i nference that she was seeking to continue the
state of desertion which had previously
started."
| amin entire agreenent with these observations.
On the other hand the conduct of the appellant is telltale
and reflects his determination to discard her. According to
him he came to know that the respondent cane to- India in
April or May 1956, but a few days thereafter instead of
inviting her to cone, he went to a |awer for consultation
and thereafter filed the petition for judicial separation in
Septenber 1956. It is nmanifest that he was waiting for the
statutory time to run out and soon thereafter he rushed to
the Court. The respondent, who obviously did not know the
passing of the Act, fell into his trap
Pausing here, let nme summari ze the facts. The . respondent
belongs to a fairly rich famly. She rmust have been brought
up in confort and with love and affection. She~-was not
hi ghly educated ; she has read, we are told, wupto sixth
standard. She was narried to the appellant, who belongs to
a well-to-do famly. The appellant is an MB.B.S. and has
been carrying on the profession of a doctor in Bonbay.
After the marriage, the respondent
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cane to live in the joint fanmily house of the appellant in
1947. There were m sunder st andi ng between the parents of
the respondent and the appellant and the latter’s sisters.
The respondent was ill-treated, insulted and was not even
allowed to I ook after her only child. The husband, for one
reason or other, either because of his respect for his
parents or because of his weakness or because of both,
though at the beginning he was affectionate to his wife, was
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with his parents and sisters and began to ill-treat her

Though in the earlier years she was allowed to go to her
parents’ house now and then, later on the appellant and his
parents refused her permission to go to her parents’ house
or allowed her to do soonce in a while wth great
rel uctance, when her father, on one of his infrequent
visits, was in India. She was not even permtted to go when
her uncle died. The appellant also contenplated a second
marriage, but, for one reason or other, it did not conme off.
By the year 1954 she was in a nervous strain and necessarily
that nmust have affected her health. Her father, who cane to
India at the end of 1953, heard her conplaints and saw her
physi cal and nental condition. He did what a loving father
should do in the circunstances. Gving up the ideas of
false prestige, he approached the parents of the appellant
directly and through a friend and persuaded themto permt
the respondent to go to his house and thereafter to the Far
East wth himfor a short stay to recoup her health. The
respondent al so took the perm ssion of her husband. After
sonme time, the husband | am assum ng that his version of the
visit along with Dr. Lulla, to Poona was true-changed his
mnd and asked her to cone back, but she refused to cone

back. From her standpoint she obviously did not 1ike her
husband goi ng back onhis word and disturbing her planned
holiday, to which /she was |ooking forward. From the

st andpoi nt of the husband, he was angry because as, a Hindu
husband he expected his wife to obey himwhether his denand

was reasonable or not. The wife, perhaps’ did not tell him
the day when she would be | eaving with her father to the Far
East . She nmust have been afraid that he woul d prevent her

sonehow from goi ng abroad. That explains her conduct
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in not seeing himor his parents at ~Bonmbay before she
boarded the ship. The subsequent correspondence shows that
the appellant was telling her fromhis commanding position
that she should give up her holiday and conme back/ to him
i mediately and she, on her part, was persuading him in a
subdued tone to permt her to stay for a few nonths and
promising to come back thereafter.  The letter dated Apri
2, 1955, was an unexpected and unnerited blow to her
Therein she was charged with unchastity and leading a fast
and reckless life. Even a Hndu wife would be enraged and
insulted by such dastardly conduct on the part- of her
husband. Even so she sent a reply couchedin a dignified
and controll ed | anguage denying his allegations and  stating
that she would return in a few nonths. She was not even
invited by the appellant when his sister was married in
Novermber 1955. She therefore, cane back to India only in
April 1956. In view of the serious allegations nmade by the
appellant in his letter dated April 2, 1954, and in view of
his determined attitude disclosed therein, she naturally and
properly expected that the husband would invite her or . send
somebody to take her back to his hone. Instead of doing so,
t hough he knew that the respondent had cone to India, he did
not nake any attenpt to invite her or send a relation to
bring her to his home as he used to do on previous occasions
when she went to her father’s house. By that time as the
Act came into force, he found his opportunity for which he

was waiting and took advantage of the situation. As the
statutory period of two years had expired fromthe date she
left India, he rushed to the Court. On these facts, | have

no doubt that the appellant failed to establish that the
respondent deserted himw thout any reasonabl e cause.
Even if she deserted himwithin the neaning of s. 10 of the
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Act, | would hold that by witing the letter dated April 2,
1955, she ceased to be in desertion fromthat date. A fair
reading of that letter, read in the context of her offer to
return within a few nonths, shows beyond any doubt that he
closed the door for her return long before the statutory
period had expired. VWen the respondent wote to the
appellant telling himthat she would cone in a few nonths,
he wote to her saying that she was | eading
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an imoral life and that he would no | onger be "drawn into
her gane." Even after that letter, she wote back denying
his charges and promsing to come as soon as her health
i mproved. | have no doubt that, at any rate fromApril 2,
1955, the desertion, if any, on the part of the respondent,
came to an end and fromthat date the appellant was qguilty
of desertion.
For the aforesaid reasons, |l agree wth the conclusion
arrived at by the H-gh Court.  The appeal deserves to be
di sm ssed and 1 accordingly dismss it with costs.

ORDER OF COURT
In accordance with the majority opinion, the appeal is
allowed with costs here and in the Hi gh Court.




