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ACT:

Land Tenure, Abolition of - Amendnent of

enactnment-If creates a new class of permanent
tenant s- Consti t uti onal validity-1f i nfringes

fundanental rights of erstwhile tenure-holders-
Bonbay Land Tenure Abolition Laws (Anendment) Act,
1958 (Bom LVII of 1958), ss. 3, 4, 6-Constitution
of India, Art. 14, 19 (1)(f), 31, 31-A

HEADNOTE:

The petitioners, who were tenure-holders,
chall enged the constitutional wvalidity of the
Bonbay Land Tenure Abolition Laws (Anendnment) Act,
1958 and in particular ss. 3 and 4 read with s. 6
of that Act, as infringing their fundanental
rights guaranteed by Arts. 14, 19 and 31 of the
Constitution. Their <case in brief was that those
provi sions by nmaking certain non-pernanent tenants
permanent as fromthe conmmencenent of the Bonbay
Tal ugdari Tenure Abolition Act, 1949, enabled them
to acquire occupancy right by paynment of six tines
the assessment or the rent under s. 5A of that Act
instead of 20 times to 200 tines the assessnent
under s. 32H of t he Bonbay Tenancy and
Agricul tural Lands Act, 1948,

412

as anended in 1956, and thereby substantially
deprived the petitioners of the rights acquired by
themon the '"tillers’ day, April 1, 1957, when
they ceased to be tenure-holders. It was urged
that the inpugned Act was a piece of colourable
legislation in that it had confiscated, under the
gui se of defining a permanent tenant or changing a
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rule of wevidence, a large part of the purchase
price the petitioners were entitled to fromtheir
tenants, and that the State Legislature had not
the conpetence to enact it as it was not saved by
Art. 31A of the Constitution

N

Hel d, ( Sar kar and Mudhol kar, JJ.,
di ssenting), that ss.3, 4 and 6 of the Bonbay Land
Tenure Abolition Laws (Amendnent) Act, 1958, in so
far as they deemed sone tenants as permanent
tenants in possession of Taluqudari |and, were
unconstitutional and void. Under the guise of
changing the definition of a permanent tenant and
changing a rule of evidence, they really reduced
the purchase price that the petitioners were
entitled to receive under - s. 32H of the Bonbay
Tenancy and Agricultural Lands Act, 1948, as
amended in 1956, fromsome of their tenants on the
“"tillers' /day.”

Per ‘Sinha, C J., and Das, J.-There can be no
doubt that s.~4 of the .inpugned Act, properly
construed, created a new class of permanent
tenants not contenplated by s. 83 of the Bonbay
Land Revenue Code, 1879, and not in existence on
the "tillers’ day", and the conbi ned effect of ss.
3, 4 and 6 of the /inpugned Act was that if the
tenure hol der did not nmake an application under s.
6 within six nmonths' fromthe commencenent of the
i mpugned Act for a declaration that a tenant under
himwas not a permanent tenant, the nanme of the
tenant would be recorded as a pernanent tenant if
he fulfilled the conditions laid down by s. 4 and
thereafter he would be deened unders. 3-to be a
per manent tenant and under s. 4 all the provisions
of the Taluqgdari Abolition Act1949, would apply
to him The result of this conbined effect would
be to deprive the tenure-holder of any rea
opportunity of contesting the clains of the tenant
and deprive himof the purchase price prescribed
by s. 32H of the Bonbay Tenancy and Agricultura
Lands Act, 1948.

The right of the petitioners to the said
purchase price fromthose of their tenants who
were non-permanent on April 1, 1957, was a right
of property guaranteed by Art. 19 (1) (f) and the
i mpugned sections adversely affected that  right
with retrospective effect Section 6, tested in the
light of Art. 19(5), could not be said to inpose a
reasonable restriction in the interest of the
general public.
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Bonbay Dyeing and Manufacturing Co. Ltd. v.
State of Bonmbay, [1958] S.C.R 1122, applied.

Sri Ram Ram Narain Medhi v. The State of
Bonbay. [1959] Supp. 1 S.C R 489, referred to.

Article 31A of the Constitution had no
application. The relation between the tenure-
hol ders and the tenants had changed from that of
| andl ord and tenant to that of creditor and debtor
on April 1, 1957, and the inpugned Act which
affected such rights, did not cone wthin the
protection of that Article.

In view of the true scope and effect of ss.
3, 4 and 6, the inpugned Act could not fall within
any entry of List Il or List Ill of the Seventh
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Schedule to the Constitution and was a piece of
col ourabl e | egislation.

K.C. Gajapati Narayan Deo v. State of Orissa
[1954] S.C.R 1, referred to.

Per Sarkar and Mudhol kar, JJ.-Section 4 of
the inpugned Act did not expand the definition of
a permanent tenant and did not take away any
property that was vested in the landlord on the
“tillers day". Nor did it confer any new property
on the tenant. It only applied to and rescued a
per manent tenant faced with the task of proving
the nature of his tenancy, by rai sing a

presunption of permanency in his favour. |If in
fact his tenancy was not pernmanent and had been
extingui shed by | aw but he was tentatively

recorded as permanent, the landlord could rebut
the presunption in a proceeding under s. 6 (1) by
producing . the ~docunents in his possession or
ot herwi se 'by showing that the tenancy was not in

fact per manent and, t her ef or e, had been
ext i ngui shed by s. 32(1) of the Bonbay Tenancy and
Agricul tural Lands Act , 1948, and claim

conpensation or the purchase noney under s.
32H(1)(11) of the Act, that right of  his not
havi ng been affected in any way by the inpugned
Act. If he failed, he would get the purchase price
according to s. 5A of the Bonbay Taluqdari Tenure
Abolition Act, 1949, which would not be and was
not chal | enged.

Dhi rubha Devi si ngh- Gohil-v. State of Bonbay,
[1955] 1 S.C.R 691, referredto.

The i mpugned Act dealt wth natters arising
out of the relationship between landlord and
tenant. Its provisions were not intended to apply
where such relationship did not subsist. The Act
was, therefore, wthin the conpetence of the
Legi sl ature under entry 18 of  List 11 of the
Seventh Schedule to the Constitution and was thus
not a piece of colourable |egislation
414

There was, therefore, no infringenment of Art.
31(1) and the Act was within the protection of
Art. 31A of t he Constitution and its
Constitutional Validity could not be challenged
under Art. 14 and 19(1)(f) of the Constitution

Held, further, that the distinction made
between tenure villages and non-tenure ones was a
classification based on the extent of availability
of the material for raising the inference or the
presunption and such classification had a
reasonabl e nexus wth the object sought to be
achi eved by the Act.

Per Ayyangar, J.-There was no basis for the
argunent that s. 4 of the inpugned Act nerely
intended to provide a rule of evidence for
det erm ni ng who was a pernanent tenant under s. 83
of the Bonbay Land Revenue Code, 1879, and did not
extend the category of such tenants. It enacts a
positive rule of law by which a person in
possession of holding of a tenure-land nust be
"deened" to be a pernmanent tenant on fulfilnent of
the three specified conditions. This is evident
fromthe provisions of s. 6(1) under which every
person who satisfied the definition of a pernmanent
tenant under s. 4 was entitled automatically and
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wi thout applying for to be entered as a pernmanent
tenant in the record of rights by the Man atdar
unl ess the tenure-holder filed an objection in
writing. Obviously such objection could only be on
grounds open to him under s. 4. Section 4(b) and
s.6(1) of the inmpugned Act had to be read together
as formng an integrated whole. The entire object
and purpose of the inpugned enactnent was not,
therefore, to enact a rule of evidence for
determ ning who were pernanent tenants under the

pre-existing law but to define and create a new
cl ass of permanent tenants who satisfied s. 4 of
the Act.
JUDGVENT:

ORI'GINAL, JURI SDICTI ON:  Petition Nos. 120 of
58 etc.

Petition under Art. 32 of the Constitution of
India for enforcenment of Fundanental Ri ghts.

G S. Pathak, J.B.- Dadachanji, S.N Andl ey,
Ranmeshwar Nath and P.L. Vohra, for the petitioners
(in Petns. 120 and 147 of 1958).

S. B. Dadachanji, S.N. Andl ey, Ranmeshwar Nath
and P.L. Vohra, for /the petitioner (in Petn. No.
149/ 58).

J. B. Dadachanji, S.N. Andley, Rameshwar Nath
and P.L. Vohra, for the petitioners (in Petns.
Nos. 148 and 150/58).
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C. K. Daphtary, Solicitor-General ~of [India,
N. P. Nat hwani, R H Dhebar and T. M Sen, for the
respondents.

N. P.  Nat hwani and I N. Shr of f f or
respondents Nos. 5 and 6 (in Petns. Nos. 120, 148
and 156 of 1958).

1961. Decenber 22.-The Judgnent of Sinha, C
J., and Das, J., was delivered by Das, J., the
j udgrment  of Sar kar and Mudhol kar - JJ., was
delivered by Midhol kar, J., and Ayyangar, J.,
del ivered a separate judgnent.

S. K Das, J.-In these 13 wit petitions
arises a comon question of law, nanely, the
constitutional validity of sone of the provisions
of the Bonbay Land Tenure  Abolition Laws
(Amendrent) Act, 1958 (Bombay Act LVII of 1958)
and in particular, of the provisions contained in
ss. 3 and 4 read with s. 6 thereof. W shal
hereinafter refer to this Act as the inmpugned Act,
1958.

Put very briefly, the case of the petitioners
is that as a result of the provisions of the
i mpugned Act, 1958, certain non-pernmanent tenants
were deened to be permanent tenants as fromthe
conmencenent  of the Bonbay Tal uqdari  Tenure
Abolition Act, 1949 (Bonbay Act LXII of 1949),
hereinafter referred to as the Tal ugdari Abolition
Act, 1949 and thereby becane entitled to acquire
on paynment of six times the assessment or sSiXx
times the rent instead of at |east the m ninum of
twenty tinmes the assessnent, the rights of an
"occupant” within the neaning of s. 5A of the
Taluqgdari Abolition Act, 1949. This result, it is
cont ended, has substantially depri ved t he
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petitioners of the rights which they acquired on
tillers” day (April 1, 1957) by reason of the
provisions contained in s. 32 and other rel evant
sections of the Bonmbay Tenancy and Agricul tural
Lands Act, 1948 (Bonbay Act LXVII of 1948) as
amended fromtine to time. It is

416

stated that this deprivation has resulted in the
violation of certain fundamental rights of the
petitioners, such as those guaranteed under Arts.
14, 19 and 31 of the Constitution. On behal f of
the petitioners it has also been contended that
apart from the question of violation of their
fundanental rights, the inpugned Act, 1958 is a
pi ece of colourable |egislation in the sense that
under the gui se of changing a rule of evidence, it
has in effect taken away the petitioners’ property
wi t hout paynent ~of compensation and given it to
another; it is, therefore, a piece of |legislation
whi ch does not cone wthin-any entry of the two
| egi sl ative I'ists under whi ch> the State
Legi sl ature was conpetent to make | aws.

To appreciate the points urged in support of
the petitions which have all been heard together
it will be necessary to consider the effect and
inter-; action of sone of the provisions of four
principal Acts, nanely, (1) the Bonbay  Land
Revenue code 1879 (Bombay Act~ V of 1879),
hereinafter referred to as the Revenue Code; (2)
the Bonbay Tenancy and  Agricul tural Lands Act,
1948, as anended from tinme to tinme, hereinafter
called the Tenancy Act, 1948; (3) the Tal ugdar
Abolition Act 1979; and (4) the inpugned Act,
1958. W shall presently read the  rel evant
provi sions of these Acts. But before we do so, it
is necessary to state sone facts.  The facts are
simlar, though not the sanme, in all the
petitions. It wll be sufficient . to state the
facts of one of the petitions (Petition no. 120 of
1958) in detail in order to focus attention on'the
mai n question of law which is the sane in all
these petitions and which we have indicated
briefly in the precedi ng paragraph

The petitioners are all ex-Taluqgdars. |In
Petition No. 120 of 1958 the petitioner ~was a
Tal ugdar of two estates known as Sanand and Kot h
in the Ahmedabad district of the then State of
417
Bonbay and now of the State of Gujarat. These two
estates conprised 24 Talugdari villages. The
petitioner was the absolute proprietor of all the
| ands conprised in the two estates, subject to
payment of |and revenue to the State (CGovernnent
under the petitioner there were tenants-it 1is
stated, sone permanent and sone non-permanent. |n
the year 1949, the Bonbay Provincial Legislature
enacted the Taluqdari Abolition Act, 1949 which
cane into force on August 15, 1950. As a result of
the provisions of that Act, the Talugdari tenure
as such was abolished and certain properties, such
as, wells, tanks, waste | ands, uncultivated | ands,
etc., were acquired by the State; and the Tal ugdar
was converted into nmere "occupant" as defined in
the Revenue Code and was to pay |land revenue in
accordance with the provisions of that Code.
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Section 3 (16) of the Revenue code defined an
"occupant" as neaning "a hol der in act ua
possession of wunalienated |and, other than a
tenant; provided that where the holder in actua
possession is a tenant, the landlord or superior
| andl ord, as the case may be, shall be deened to
be the occupant." In 1955 the Tal ugdari Abolition
Act, 1949 was anended and s. 5A was inserted. This
section, in effect, gave a permanent tenant in
possessi on of Talugdari land the right to becone
an occupant if he paid six times the assessnent
for acquiring the right of occupancy. |In other
words, if a permanent tenant of an ex-Tal ugdar
paid the required ambunt' as stated in s. 5A he
becane an occupant. hinself  in place of the ex-
Tal ugdar and cane into direct relation wth the
State in the matter of paynent of |and revenue,
and acquired all the rights of ‘an occupant under
the Revenue Code. The right which was conferred by
s. 5A was available at first for alimted period

only, but- it was extended till 1962 as stated at
the Bar. It is necessary to state now what is
meant by "permanent tenant”. Section 16 of the
Tal ugdari Abolition

418

Act, 1949 nmde the provisions of the Revenue Code
applicable thereto and an attenpt was nade to
harmoni ze the provi si ons of the  Tal ugdar
Abolition Act, 1949 with the provisions of  the
Revenue Code; therefore, for understanding what is
a "permanent tenant" we have to go to the Revenue
Code, s. 83 whereof, so far as it is relevant,
reads as foll ows:
"83 x X X X X
And where by reason of the antiquity of
a tenancy, no satisfactory evidence of its
commencenent is forthcom ng, ‘and there i s not
any such evidence of the period of its
i ntended duration, if any, agreed upon
between the landlord and tenant, or those
under whom they respectively claimtitle, or
any usage of the locality as to duration of
such tenants, it shall, as against the
i medi ate | andl ord of the tenant, be presuned
to be co-extensive with the duration of the
tenure of such landlord and of those who
derive title under him
And where there is no satisfactory
evi dence of the capacity in which a person in
possession of land in respect of which he
renders service or pays rent to the |andlord
recei ved, holds or retains possession of the
same it shall be presunmed that he is in
possessi on as tenant.
X X X X
It will be noticed that the expression "pernmanent
tenant" does not occur in the section. Wat is
stated therein is that in certain circunstances
the duration of the tenancy of a tenant as agai nst
his inmediate | andlord shall be presuned to be co-
extensive with the duration of the tenure of such
| andl ord. The two circunstances nentioned are, (1)
where by reason of the antiquity of the tenancy no
sati sfactory evidence of its comencenent is
forthcomng, and (2) where there is no such
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evi dence

419

of the period of its intended duration, if any,
agreed upon between the landlord and tenant, or
any usage of the locality as to duration of the
tenancy. Sone time later, by Bonbay Act, XIIl of
1956, the definition of a "permanent tenant" was
inserted in s. 2(10A) of the Tenancy Act, 1948.
That definition was in these terns:

"‘permanent tenant’ neans a person-

(a) who i medi ately bef ore t he
conmencement  of the Bonbay Tenancy and
Agricultural Lands (Anendrent) Act, 1955
(hereinafter called ‘the Amendi ng Act ,
1955") -

(i) holds Iland as nulgenidar or

m rasdar; or

(ii) by custom agreenent, or the
decree or order of a Court holds the
l.and on | ease pernmanently; or

(b) —~the commencenent or - duration of
whose tenancy cannot satisfactorily be proved
by reason of antiquity;

and includes a tenant whose nane or the
nanme of whose predecessor-in-title has been
entered in the record of rights or in any
public record or in any other revenue record
as a permanent ‘tenant imedi ately before the
conmencemnent of the Amendi ng Act, 1955."

Section 87A of the Tenancy Act, shall, which was
al so inserted by Bonbay Act Xl| of 1956 by s. 47
t her eof, said:

"Nothing in this Act, shall affect the
provi si ons of any of the Land Tenures
Abolition Acts, specified in Schedule Ill to
this Act, in so far as such provisions relate
to the conferment of right of An occupant in
favour of any inferior holder or tenant in
respect of any land held by him"

420

In Schedule 11l to the Tenancy Act, 1948, was
given a |list of Land Tenures Abolition Act,
including the Talugdari Abolition Act, 1949.
Therefore, the effect of s. 87A aforesaid was that
nothing in the Tenancy Act, 1948, affected the
provi sions of the Taluqdari Abolition Act, 1949,
in so far as the provisions in s. b5A of the
Talugdari Abolition Act 1949, conferred the right
of an occupant in favour of a permmnent tenant in
possessi on of any talugdari |and on paynent of the
suns nmentioned therein. The argunments before us
have proceeded on the footing that before the
coming into force of the inpugned Act, 1958, the
status of a permanent tenant in possession of any
talugdari | and was to be determined by the
provisions in s. 83 of the Revenue Code; in other
words by the two circunstances nentioned in that
section.

VWhat was the position with regard to tenants
who were not pernmanent ? No right was conferred on
themby s. 5A of the Talugrlari Abolition Act,
1949, which section was inserted in that Act in
1955 by Bonmbay Act | of 1955. The rights of these
non- per manent tenants were governed by the Tenancy
Act, 1948, whi ch under went some fundanenta
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changes in 1956 (see Bonbay Act XIII of 1956). The
changes rel evant for our purpose were contained in
s. 32 and sonme of the succeeding sections. The
effect of these sections was considered by this
court in Sri Ram Ram Narain Medhi v. The State of
Bonbay (1). After summarising the provisions
contained in ss. 32 to 32R, this Court said:

"The title of the landlord to the |and
passes imediately to the tenant on the
tillers” day and there is a conpleted
purchase or sale thereof as between the
l andl ord and the tenant. The tenant is no
doubt given a |ocus penitentiae and an option
of decl ari ng whet her

421

he is or is not willing to purchase the |Iand held
by himas a tenant. If he fails to appear or makes
a statenent that he is not willing to purchase the
| and, the Tribunal shall by an order in witing
decl are . 'that such tenant ~is not wlling to
pur chase the and and that ~the  purchase is
ineffective. It is only by such a declaration by
t he Tri bunal t hat t he pur chase becomnes

ineffective. If no such declaration is nade by the
Tribunal the purchase would stand as statutorily
effected on the tillers’ day and will continue to
be operative, the only obligation on the tenant
then being the paynent of price in the npde
determ ned by the Tribunal. If the tenant commts
default in the paynment  of such price either in
lunp or by instalnments as determned by the
Tribunal, s. 32M declares the purchase to be
ineffective but in that event the | and shall then
be at the disposal of the Collector to be di sposed
of by himin the manner provided therein. Here
al so the purchase continues to be  effective as
from the tillers’ day wuntil  such default is
conmtted and, there is no - question of a
conditional purchase or sale taking place between
the landlord and tenant. The title to the land
whi ch was vested originally in the | andl ord passes
to the tenant on the tillers’ day or the
alternative period prescribed in that behalf. This
title is defeasible only in the event of the
tenant failing to appear or nmaking a statenent
that he is not wlling to purchase the Iand or
conmitting default in paynent of the price thereof
as determined by the Tribunal. The tenant gets a
vested interest in the land defeasible only in
either of those cases and it cannot therefore be
said that the title of landlord to the land is
suspended for any period definite or indefinite."
422

The tillers’ day referred to above was the first
day of April, 1957. The argunent on behalf of the
petitioners is that according to the decision of
this Court, the title of the petitioners to | ands
held by tenants who were entitled to the benefit
of ss. 32 to 32R passed inmmediately to the tenants
on the tillers’ day and there was a conpleted
purchase or sal e t her eof as bet ween t he
petitioners and the tenants. So far as pernanent
tenants in possession of taluqdari |ands were
concerned, they were governed by s. 5A of the
Tal ugdari Abolition Act, 1949, and nothing in the
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Tenancy Act, 1948, affected their right under that
section. But non-permanent tenants in possession
of taluqgdari lands becane purchasers of their
lands on the tillers’ day with an obligation to
pay the purchase price mentioned in s. 32H of the
Tenancy Act, 1948. Section 32H, in so far as it
bears upon non-pernmanent tenants, says:

"32H. (1) Subject to the additions and
deductions as provided in sub-sections (1A)
and (1B), the purchase price shall be
reckoned as follows, nanely:-

(i) in the case of a permanent

t enant
X X X
(ii) in “the case of other tenants,
the purchase price shal | be t he
aggregate of the foll.owi ng anounts, that

is to say, -

(a) such ~amounts as “the Tribunal may
determine not being less than 20 tines the
assessnment and not nore than 200 tines the

assessment;
(b) the value of any structures, wells,
and enbankment constructed and ot her

permanent fixtures nmade and trees planted by
the |l andl ord on the | and;

(c) the amount of the arrears of rent,
if any lawfully due on the tillers’ day or
the postponed date;

423

(d) the anounts, if  any, paid by or
recovered from the landlord as |land revenue
and other cesses referred to in clauses (a),
(b), (c) and (d) of sub-section (1) of
section 10A, in the event-of the failure on
the part of the tenant to pay the sane.

Expl anation 1. - * *

Expl anation 2. - * *

(1A) Where a tenant to whom subsections
(1) and (2) of section 10A do not apply, has,
after the comrencenent of the Bonbay Tenancy
and agricultural Lands (Anendnent) Act, 1955,
paid in respect of the land held by himas
tenant |and revenue and ot her cesses referred
to in sub-section (1) of that section;, on
account of the failure of the landlord to pay
the same, a sumequal to the total anount so
paid by the tenant wuntil the date of the
determi nation of the purchase price shall be
deducted from the aggregate of the ampunts
det ermi ned under sub-section (1).

(1B) (a) On the amount arrived at in
accordance wth the provisions of sub-
sections (1) and (1A there shall be
calculated interest at 4-1/2, per cent, per
annum for the period between the date on
which the tenant is deened to have purchased
the | and under section 32 and the date of the
determ nati on of the purchase price

(b) (1) The anpbunt of interest so
cal cul ated shall be added to, and

(ii) the amount of rent, if any, paid by
the tenant to the Ilandlord and the val ue of
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any products of trees planted by the | andlord
if such products are renoved by the | andlord
during the said period shall be deducted
from the anount so arrived at.
424
(2) The State Government may by genera
or special order, fix different mnim and
maxi ma for the purpose of sub-clause (a) of
clause (ii) of sub-section (1) in respect of
any kind of land held by tenants in any
backward area. In fixing such mnim and
maxi ma, the State Government shall have
regard to the rent payable for the | and and
the factors specified in sub-section (3) of
section 63A."
The difference in the purchase price nentioned in
s. 5A of the TaluqdariAbolition Act, 1949, and
the purchase price nentioned ins. 32H of the
Tenancy Act, 1948, is noticeable. Under s. 5A of
the Taluqdari Abolition Act,” 1949, the purchase
price for-_the right of occupancy is approximtely
six tinmes the assessnent fixed for the | and. Under
s. 32H, however, the mninmum is 20 tinmes the
assessment and the maxi mum 200 times the
assessnent. These /'mininma and maxima are liable to
reduction in the case of |land held by tenants in
any backward area.

Now, the main grievance of the petitioners is
this. So far as non- per manent- tenants were
concerned, the title of the petitioners totheir
| ands passed on April 1, 1957, to the tenants and
the petitioners ceased to be landlords. Al that
they becane entitled to on that day was the
purchase price nentioned in s. 32H By one stroke
of the pen as it were, the inpugned Act, 1958,
made al nost all  non- per manent tenants into
per manent tenants and thereby deprived the
petitioners of the higher purchase price which
they were entitled to get under s. 32H and the
succeedi ng sections of the Tenancy Act, 1948. In
petition No. 120 of 1958 the petitioners has
stated that he would |ose about Rs. 14 lacs as a
result of the provisions of the inpugned Act,
1958.

We may now read sone of the provisions of the
i mpugned Act, 1958. The Act is entitled "an Act
425
further to define permanent tenants, inferior
hol ders and permanent hol ders for the purposes of
certain Land Tenure Abolition |aws and to provide
for certain other matters.” In view of the
argunent advanced before us on behalf of the
respondents that the inpugned Act, 1958 nerely
changes a rule of evidence, it is worthly of note
that the long title itself states that the Act is
an Act further to define pernanent tenants.
Section 2 of the Act is the interpretation section
and the expression 'Land Tenure Abolition |aw
means in relation to a permanent tenant, Acts
specified in Part | of the Schedul e. The Tal ugdar
Abolition Act, 1949 is one of the Acts nentioned
in Part | of the Schedule. The expression 'tenure-
hol der’ neans inter alia a talugdar and 'tenure-
| and’ means inter alia talugdari |and. Sections 3,
4 are 6 and inmportant for our purpose and should
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be read in full

"3. A person shall, wthin the neaning
of the relevant Land Tenure Abolition |aw, be
deened to be an inferior holder, a pernanent
hol der or, as the case may be, a pernmanent
tenant, on the date of the abolition of the
relevant land tenure, if his name has been
recorded in the record of rights or other
public or revenue record as an inferior
hol der, permanent hol der or pernanent tenant
in respect of any tenure-|and-

(a) on the date of the abolition of the
rel evant |and tenure, or

(b) in pursuance of orders issued during
the course of any proceedings under the
rel evant Land Tenure Abolition |aw or, as the
case may be, the Bonmbay Land Revenue Code,
1879-

(i) before the commencenent of this
Act, or
426
(ii) after the commrence of this Act
in cases inwhichinquiries were pending
at the commrencenent of this Act, or

(c) in pursuance of an order issued by
the Mam atdar in respect of an entry under
section 6 of this Act.

4. For the purposes of the rel evant Act
specified in ‘Part | of the Schedule,  a
per son-

(a) who on the date of the comrencenent
of that Act was hol ding any tenure-land and

(b) who and whose predecessors intitle,
if any, were, inmediately before that date
for such continuous period of twelve years or
nore, holding the same tenure-land, or any
other tenure-land, as a tenant or inferior
hol der under the tenure-holder for the tine
bei ng on paynent of an anopunt exceeding the
assessnent of the land, shall unless it is
proved by the tenure-hol der that he would not
have been a permanent tenant on the basis of
conti nued possession of the |and under clause
(b), be deened to be a permanent tenant of
the Iand under clause (a) and all the
provi sions of that Act shall apply to him as
they apply to a pernmanent tenant.

Expl anati on. - The assessnent for t he
purpose of this section shall be reckoned as
provided in clauses (a) and (b) of section 5.

6. (1) The rights of an inferior holder,
per manent hol der or permanent tenant under
sections 4 and 5 shall be entered in the
record of rights unless the tenure holder
applies in witing to the Mamatdar wthin
six nmonths fromthe date of the comrencenent
of this Act for a declaration that any
hol der, or tenant wunder him is not an
inferior holder, a

427
per manent holder or, as the case nmay be, a
per manent tenant.

(2) Any such application shall  be
di sposed of as if it were an application in
respect of a disputed case under section 135D
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of the Bonbay Land Revenue Code, 1879."

The constitutional validity of the aforesaid
provi si ons has been chal | enged before us on behal f
of the petitioners on the foll ow ng grounds.

(1) The Bonmbay State |legislature was not
conpetent to enact the inmpugned Act, which is a
pi ece of colourable Iegislation inasmuch as under
the guise of defining a permanent tenant, or
changing a rule of evidence, it has really
confiscated a large part of the purchase price
which the petitioners were entitled to under s.
32H of the Tenancy Act, 1948 from some of their
tenants;

(2) The inpugned Act contravenes the rights
of the petitioners guaranteed by the Constitution
under Arts. 14, 19 (1) (f) and 31 there of; and

(3) Article 31A does not save it.

On behal f of the respondents the main argunent is
that the i'mpugned Act, 1958, nerely changes a rule
of evidence for ~determning who are pernanent
tenants in_ possession of talugdari lands; it does
not hing nore than that and is not, therefore, bad
on any of the grounds urged on behalf of the
petitioners. It is clear that if the inpugned Act
nerely changes a rule of evidence for determning
who are per manent / tenants in possession of
talugdari lands, then the points urged as to the
violation of the petitioners’ fundanental rights
under Arts. 14, 19 (l) (f) and 31 woul d not at al
arise. If, on the contrary, it-is found that the
i mpugned Act is not a piece of |egislation which
changes a rule of evidence but is a device by
which the petitioners have been deprived of their
property
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wi t hout paynent of compensation, then it would be
a piece of colourable legislation not within the
conpet ence of t he State Legi sl ature. The
| egislation would then fall on the main ground
that it is a piece of colourable |egislation, the
subject matter of which is not covered by any
entry in List Il or List IlI.

Therefore, the crux of the matter is what is
the true scope and effect of the provisions of the
i mpugned Act, 1958. To this question we now
address oursel ves.

It may be stated at the very outset that the
constitutional validity of the relevant provisions
of the Taluqdari Abolition Act, 1949 and the
Tenancy Act, 1948 as anended by Bonbay Act, Xl
of 1956 has not been challenged before wus. In
Dhi rubha Devi singh Gohil v. The state of Bombay
and Sri  Ram Ram Narain Medhi v. The State of
Bonbay, it was held by this Court that the
rel evant provisions of those two Acts were
Constitutionally valid. Wat has been chall enged
before us is the constitutional validity of the
rel evant provisions of the inpugned Act 1958,
particularly the provisions in ss. 3,4 and 6 which
we have quoted earlier. What is the scope and
effect of those provisions? Section 3 in effect
states that a person shall, within the neani ng of
the relevant Land Tenure Abolition |aw, be deened
to be a permanent tenant on the date of the
abolition of the relevant |and tenure, if his nane
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has been recorded in the record of rights or other
public or revenue record as a pernanent tenant in
respect of any tenure land in any of the three
foll owi ng circunstances-

(a) on the date of the abolition of the
rel evant |and-tenure; or

(b) in pursuance of orders issued during the
course of any proceeding under the relevant |and
tenure abolition | aw or the Revenue Code
429
either before or after the comrencenent of the
i mpugned Act, 1958; or

(c) in pursuance of ' an order issued by the
Mam atdar in respect of an entry under s. 6 of the
i mpugned Act, 1958. It is worthy of note that s. 3
does not create a nere presunption, as is referred
to in s. 135J of the Revenue Code. Section 135J of
the Revenue Code states inter alia that an entry
in the record of rights shall” be presuned to be
true until ~the contrary is proved. Section 3 of
the inpugned Act, 1958 states, however, that a
person shall be deemed to be a pernanent tenant on
the date of the abolition of the relevant |and
tenure if his nane has been recorded in the record
of rights in respect of any tenure land in any of
the three circunstances nentioned as (a), (b) and
(c) therein. In other words, if any one of the
three circunstances nmentioned in the section
exists, then by a fiction of law a person ' who
fulfils that circunstance nust ~be deened to be a
per manent tenant. Section 4 says in effect that a
tenant(a) who on the date of the commencenent of
the Taluqdari Abolition Act, 1949 was hol di ng any
tenure land, and (b) who and whose predecessors in
title, if any, were immediately before that date
for such continuous periods as aggregate to a
total continuous period of 12 (years or nore,
hol ding the sane tenure |land, or any other tenure
land shall unless it is proved by the tenure-
hol der that he would not have been a pernanent
tenant on the basis of continued possession of the
| and under (b) above, be deemed to be a pernmanent
tenant of the land wunder (a), and all the
provisions of the Taluqdari Abolition Act, 1949
shall apply to him as they apply to a permanent
tenant. There is a third condition nmentioned in s.
4, nanely, the anount which the tenant pays nust
exceed the assessment of the |land. This condition
does not, however have any inmportance in the
di scussion which follows and no further reference
to it is necessary.
430

There is no difficulty in understanding cl
(a) of s. 4 but cl. (b) is not so clear. The
expression "continuous periods as aggregate to a
total continuous period of twelve years or nore"
is neither very elegant nor very clear. Perhaps,
t he expression nmeans t hat one particul ar
conti nuous period may be of |ess than twelve years
but there may be nore than one such continuous
period and in such a case the totality of such
continuous periods nust aggregate twelve years or
nore; if however, one continuous period extends
over twelve years or nore, there is no difficulty,
and the question of the aggregate totalling twelve
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years does not arise. The question of the
aggregate totalling twelve years wll arise when
there are nore continuous periods than one, of
| ess than twel ve vyears duration each. The
possessi ons for such continuous periods may be of
the sanme tenure-land or of different tenure-|ands.
I f however, the aggregate of continuous periods of
possessi on of the sane tenure-land or of any other
tenure-land comes to twelve years or nore, then
cl. (b) of s. 4is fulfilled. It further appears
that conditions nmentioned in (a) and (b) are
cunmul ative. In other words, for the application of
s. 4, a tenant nust be in possession of tenure-I|and
on the date of the commencenent of the Tal ugdari
Abolition Act, 1949 (August 15, 1950) and further
nore nust have been in possession of the sane
tenure-land or of any other tenure-land for
continuous periods aggregating nore than twelve
years imedi ately before the said date. A person
who fulfils the aforesaid two conditions shall be
deened to be a permanent tenant of the |and unl ess
it is proved by the tenure-holder that he would
not have been a permanent tenants of the basis of
possession referred  to in cl.(b). The expression
"unless it is proved by the tenure-hol der that he
woul d not have been a permanent tenant on the
basi s of continued possession of the -1and under

clause (b)" has '\ again given rise to ‘some
difficulty. Two vi ews have been can-
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vassed before us. One view is that the expression
neans that the tenure-holder can only contest the
correctness of the claim of twelve years’
possession and show that the tenant was not in
possession of the land or |ands concerned or that
the continuous period or periods of ‘possession did
not aggregate twelve years. The other view is that
the tenure-hol der can show that the tenancy
conmenced on a particular date or that there is
sati sfactory evidence of the duration of the
tenancy, and therefore, under s. 83 of the Revenue
Code the tenant would not be a permanent tenant
nerely by reason of twelve years’ possession

Section 4 as worded i s somewhat obscure and if one
were to go nerely by the words used, one woul d be
inclined to accept the first view On that view,
the Section undoubtedly woul d go rmuch further than
nmerely introducing a rule of evidence; it would
create a new class of pernmanent tenants not
contenplated by s. 83 of the Revenue Code. The
latter section talks of two circunstances which
deternmine the status of a tenant: one relates to
commencenment of the tenancy and the other to its
i ntended duration. Under s. 83 the onus will be on
the person who claim a pernanent status as a
tenant to prove that either the commencenent of
the tenancy is not known or that its intended
durati on was not agreed upon between the |andl ord
and tenant or was not governed by any usage of the
locality. Section 4 of the inpugned Act, 1958
gives a go-by to these circunstances. It brings in
di fferent considerations altogether. In effect it
says that if a person was in possession of any
tenure-land on August 15, 1950 (the date of
conmmencemnent of the Talugdari Abolition Act, 1949)
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and was further nore in possession of the sane
tenure-land or any ot her tenure-land for a
continuous aggregate period of twelve years, he
woul d be deened to be a pernanent tenant, unless
the tenure-holder proved that he was not in
possession for a continuous aggregate period of
twel ve years
432
as laid down in cl. (b) of the section. This neans
that instead of the two circunstances relating to
commencenment and duration a new consideration is
brought in, namely, whether the tenant has been in
possession for a continuous, aggregate period of
twelve years. |If he has  been, then he is a
permanent tenant. |If he has not been in such
possession, then he is not a permanent tenants. In
other words, s. 4 of the inpugned Act, 1958,
conpl etely changes the definition of a pernmanent
tenant  and creates a new class of permanent
tenants who were not pernanent tenants on April 1,
1957. If ~this view is correct, and we think that
there is a good deal to be said in favour of this
view, then s. 4 of the inpugned Act, 1958 in spite
of giving the tenure-holder an opportunity of
proving that the tenant was not in possession for
an aggregate continuous period of twelve years
under s. 4 read with s. 6, undoubtedly changes the
very definition of permanent tenant-and by that
change wi pes out a large part ~of the purchase
price which the petitioners were entitled to get
on April 1, 1957 fromsone of their tenants. It is
not disputed that on this view of s. 4, the
i mpugned legislation would be wunconstitutiona
i nasmuch as it would bring within the category of
per manent tenants persons who were non-per nanent
tenants wunder the previous law and there by
deprive the tenure-holders of part of the purchase
noney which they were to get fromthem

It has been contended that the second view
with regard to the expression "unless it is proved
by the tenure-hol der that he woul d not have been a
per manent tenant on the basis of continued
possession of the land under «clause (b)" s
preferable on the ground that cl. (b) is one of
the conditions which the tenant nust fulfil before
he can get the benefit of s. 4 and there woul d not
be much sense in allowing the tenure-holder to
di sprove a condition which the tenant nust fulfi
bef ore he can get
433
the benefit of s. 4. W find it difficult to
accept this view. On a pure guestion of
construction of the words wused in s. 4, we see
nothing wong in allowing the tenure-holder to
prove that the tenant was not in possession for
continuous periods aggregating twelve years. Let
us, however, assume that the second view as to the
interpretation of s. 4 of the inmpugned Act, 1958,
is preferable to the first view Wat then is the
position? The position then is that a tenant who
fulfils the two conditions nentioned in cls. (a)
and (b) nust be deened to be a pernmanent tenant
unl ess the tenure-holder proves the comencenent
and/or duration of the tenancy. Fromthis point of
viewit may be argued that s. 4 nerely changes a
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rule of evidence and throws the onus on the
tenure-holder to prove that in spite of twelve
years' continuous possession nentioned in cl. (b),
the tenant is not a permanent tenant by reason of
the circumstance that the comencenent of the
tenancy or its intended duration is known. Under
s. 6 the rights of a permanent tenant under s. 4
shall be entered in the record of rights unless
the tenure-hol der applies in witing to the
Maml atdar within six nonths fromthe date of the
commencement of the inpugned Act, 1958, for the
declaration that the tenant wunder him is not a
per manent tenant. If any such application is filed
by the tenure-holder, it shall be disposed of as
if it were an application in respect of a disputed
case under s. 135D of the Revenue Code. Wat is
the effect of s. 6 ? It was conceded by the
| ear ned counsel appearing for the respondent State
and al so 'the respondent tenants that the tenure-
hol der has ~only one opportunity of saying that a
tenant under himis not a pernanent tenant and the
t enur e- hol der must avai | hi nsel f of t hat
opportunity within six nmonths from June 10, 1958,
the date on which ‘the inmpugned Act, 1858, came
into force. The conbined effect of ss. 3, 4 and 6
appears to us to be this. If the tenure-holder has
nmade no application
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within six nmonths from June 10, 1958, for  a
declaration that a tenant wunder him is not a
permanent tenant, every tenant under him who
fulfils the conditions nentioned in cls. (a) and
(b) of s. 4 at once gets recorded in the record of
rights as a pernanent tenant. As soon as he is so
recorded, he nust be deened under s. 3 to be a
per manent tenant by a fiction of |aw and under s.
4 all the provisions of the Taluqgdari Abolition
Act, 1949, will apply to him as they apply to a
per manent tenant. This conbi ned effect of ss. 3, 4
and 6 of the inmpugned Act, 1958 does in our
opi nion deprive the tenure-holder of any rea
opportunity of contesting the clainms of his
tenants and nakes them pernmanent tenants once they
are recorded in the record of rights, thereby
depriving the tenure-holder of the purchase price
which he was entitled to get fromthem under s.
32H of the Tenancy Act, 1948.

On behal f of the respondents it was stated at
the Bar that the petitioners had nade applications
for a declaration under s. 6 of the inmpugned Act,
1958, and that those applications are stil
pending. W have no materials in support of this
statenment. No affidavit has been made on behal f of
the respondents to this effect; nor do we know if

those applications related to all the non-
per manent tenants of the petitioners. Wat we know
is that in a stay application nade by the

petitioner in petition No. 120 of 1958 it was
averred that the petitioner had filed severa
declaratory suits before the Mam atdar under s.
70(b) of the Tenancy Act, 1948, for a declaration
that the tenants concerned were not pernmanent
tenants. Those suits were however, filed prior to
the coming into force of the inpugned Act, 1958.
The petitioner asked for a stay of those suits on
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two grounds: firstly, that after the coming into
force of the impugned Act, 1958, the suits would
becorme i nfructuous, and secondly, t hat t he
Mam at dar concerned would have no jurisdiction to
adj udi cate upon the constitutiona
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validity of the provisions of the inpugned Act,
1958, and in view of those provisions would be
bound to hol d that the tenants had becone
per manent tenants. This Court passed no order on
the application for stay. But the petitioner, it
appears, noved the Mam atdar to stay the hearing
of the suits pending the disposal of the wit
petition in this Court and the suits were stayed.
In a second petition filed on behalf of the
petitioner it was stated that after the comng
into force of the i'mpugned Act, 1958, the
petitioner received a notice to show cause why the
non- permanent -tenants under him should not be
decl ared to be permanent tenants and the record of
ri ghts anmended accordingly. The petitioner applied
to the Revenue Oficer concerned to stay the
proceedings in view of the wit petition pending
inthis Court. This request was, however, turned
down. The petitioner then cane to this Court and
it appears that an /order was nmde to the effect
that any investigation which night be necessary
for the proceedings pending before the Revenue
O ficer mght be continued, but no final order or
entry should be made till the disposal of the wit
petition. Such an order appears to have been made
in respect of a nunber of villages and the
petitioner stated that he had thousands of tenants
in 24 villages, some of whom were permanent, sone
protected, and sone ordinary. Nothing was stated
in those petitions or in the replies thereto as to
whet her the tenure-hol der had nade an application
for a declaration within the neaning of s. 6 of
the inpugned Act, 1958. Al that has been stated
in the application is that in response to a notice
recei ved fromthe Revenue Oficer, the petitioner
as a tenure-holder, had noved this Court for a
stay of the proceedings. |If the petitioner had
filed no application for a declaration within the
neaning of s. 6 of the inpugned Act, 1958, and
within the time allowed by that section, then it
i s obvious
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that the Revenue Oficer dealing with the suits
under s. 70(b) of the Tenancy Act, 1948, pending
before him or the Revenue Oficer dealing with
ot her proceedings before him nust give effect to
the provisions of ss. 3, 4 and 6 of the inmpugned
Act, 1958. It is, therefore difficult to see how
the pendency of the suits or other proceedings
before the Revenue O ficers concerned can be of
any assistance to the petitioners. The question
therefore, boils down to this. Section 6 of the
i mpugned Act, 1958 does give one opportunity to
the petitioners to nmke an application for a
declaration that any tenant wunder him is not a
per manent tenant, but that opportunity was to be
availed of wthin six months fromJune 10, 1958.
Once that opportunity is lost, the tenure-hol der
cannot claim that a tenant who fulfils cls. (a)
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and (b) of s. 4is not a permanent tenant. Qur
attention was drawn to sub-ss. (3), (4) and (5) of
s. 5A of the Taluqdari Abolition Act, 1949. Those
sub-sections say in effect that if any question
ari ses whether any person is a pernmanent tenant,
the State Government or an officer authorised by
the State Governnent in that behalf shall decide
the question; where such officer decides such
guestion any person aggrieved by the decision may
file an appeal to the State Governnent wi thin 60
days from the date of the decision; and the
decision of the State CGovernnent shall be final
It was not suggested before us that the aforesaid
sub-sections would give the tenure-hol der a second
opportunity of contesting the claimof the tenant,
and it seenms to us quite clear that the tenure-
hol der who had failed “'to nmke an application
within the time nentioned in s. 6 of the inpugned
Act, 1958, would not be in a position to take
advant age of sub-ss. (3), (4) and (5) of s. 5A of
the Taluqdari Abolition Act, 1949. If ss. 3, 4 and
6 of the inpugned Act, 1958, are good and valid in
| aw, then whichever be the authority that has to
decide the <claimof the tenant, it nust decide it
in accordance with/those provisions.
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In these circunstances, can it be said that the
opportunity given by s. 6 is a real opportunity
and does it amount  to merely changing a rule of
evidence ? W think that this -question nmust be
answered in the negative.

It is to be noted that on April 1, 1957 the
petitioners ceased to be tenure-holders of the
| ands hel d by non-pernanent tenants and as held by
this Court, ss. 32 to 32R of the Tenancy Act,
1948, clearly contenplated the vesting of the
title in the tenants on the tillers day,
def easi bl e only on certain speci fied
contingencies. This Court held that those sections
wer e designed to bring about an extinguishnent, or
in any event a nodification of the landlord s
rights in the estate wthin the meaning of Art.
31A (1) (a) of the Constitution. If that was the
true effect of ss. 32 to 32R of the Tenancy Act,
1948, then on April 1, 1957 the petitioners were
left only with the right to get the purchase price
under s. 32H. That right of the petitioners was
undoubtedly a right to property. In Bombay Dying
and Manufacturing Co. Ltd. v. The State of Bonbay
(1) this Court observed, wth regard to unpaid
wages of an enpl oyee, that when an enpl oyee had
done his work, the anmount of wages earned by him
become a debt due to him fromthe enployer and
this was property which could be assigned under
the law. The provisions of the Bonbay Labour
Wel fare Fund Act (Bonbay Act XL of 1953) were
under consideration in that case. Section 3 of the
Act transferred inter alia all unpaid accumnul ation
of wages to a fund known as the Bonbay Labour
Wl fare Fund. This Court held that s. 3 (1) of the
Act in so far as it related to unpaid accunul ation
ins. 3(2) (b) was unconstitutional and void by
reason of the right guaranteed under Art. 19(1)
(f) of the Constitution and was not saved by
cl.(5) thereof. W think that the sane principle
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nmust apply in the
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present case. The right of the petitioners to the
purchase price wunder s. 32H of the Tenancy Act,
1948, from those of their tenants who were non-
permanent on April 1, 1957, was a right of
property in respect of which the petitioners have
a guarantee wunder Art. 19 (1)(f). The provisions
inss. 3,4 and 6 of the inpugned Act, 1958, in so
far as t hey laid down t hat in certain
circunmstances a tenant shall be deemed to be a
per manent tenant fromthe date of the Tal ugdari
abolition Act, 1949, adversely affected the right
of the petitioners with retrospective effect; it
practically wi ped off alarge part of the purchase
price which the petitioners were entitled to get.
If s. 6 of the inpugned Act, 1958, is to be tested
on the ~touchstone of ~reasonable restrictions in
the interests  of the general public as laid down
incl. (5 of Art. 19 of the Constitution, it nust
be held that it does not inpose 'a reasonable
restriction. W have found it very difficult to
understand why and how it is reasonable that the
tenur e-hol der must ~make an application within six
nonths from the commencenent of the inmpugned Act,
1958, for a declaration that his tenants are not
permanent tenants. The petitioners  have three
ki nds of tenant s- permanent tenants, protected

tenants, and ordinary tenants. On April 1, 1957
the petitioners ceased to be tenure holders in
respect of all tenants other than pernmanent

tenants and becane entitled only to the purchase
price under s. 32H. |f any tenant clained on that
date that he was a permanent tenant, he had to
establish his claimin accordance with s. 83 of
the Revenue Code. Such a claimcould be contested
by the tenure-holder whenever nade by the tenant.
But by the inmpugned Act, 1958, all this was
changed, and wunless the tenure holder nmade an
application within six nonths of the comencenent
of the inpugned Act, 1958, he was not in a
position to say that a particular tenant who was
i n possession of tenure-land for continuous period
aggregating twelve years on and before August 15,
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1950, was not a permanent tenant. We are unable to
hold that the six nonths’ Iimt inposed by s. 6 of

the i nmpugned Act, 1958, is in the circunstances, a
reasonabl e restriction wthin the neaning of Art.
19(5) of the Constitution. It is a little
difficult to wunderstand how the tenure-holder
could know which of his non-permanent tenants
would claim to be permanent on the comng into
force of the inmpugned Act, 1958. Cbviously, the
tenure-holder had to anticipate that all his non-
per manent tenants mght claimto be pernanent, and
therefore it was incunbent on him to make an
application for a determination that none of his
non- per manent tenants were pernmanent, and unl ess
he did so he would lose his right to get the
purchase price under s. 32H of the Tenancy Act,
1948. W are clearly of the viewthat the tine
[imt inposed by s. 16 of the inpugned Act, 1958,
is, in these circunstances, and unreasonable
restriction and cannot be justified under Art.
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19(5) of the Constitution.

In view of this finding it is unnecessary to
consi der the ef f ect of Art. 31 of t he
Constitution. On behalf of the respondent State
reliance was sought to be placed on Art. 31A of
the Constitution. That Article, in our opinion
has no application to the present cases, inasmch
as there was no acquisition by the State of any
estate or any rights therein or the extingui shnent
or nodification of any such rights. On April 1,
1957, the tenure-holders had ceased to be tenure-
hol ders in respect of |ands held by non-per manent
tenants. The relation between the tenure-holders
and the tenants had changed fromthat of |andlord
and tenant to that of creditor and debtor. Wen,
therefore, the inmpugned Act, 1958, affected the
right of the petitioners as creditors to get a
certain sum of rnoney fromthe debtors, it did not
provide for the acquisition by the State of any
estate or. _of any rights therein; nor did it
provide for the extingui shnment or nodification of
any such
440
rights. Therefore, Art. 31A has no application and
cannot save the inpugned Act, 1958.

It has been contended before us that while
i mpl ementing the | provisions of s.~ 5A of the
Tal ugdari Abolition 'Act, 1949, it was found that
because of the failure or inability of the ex-
Tal ugdar to produce old records concerning the
tenants it was difficult for the tenants to take
the benefit of that provision; therefore, it
became necessary for the Legislature to - define
per manent tenant in such a way that the tenure-
hol der m ght not defeat the provisions of s. 5A
That it was stated, was the reason for enacting
ss. 3, 4 and 6 of the inpugned Act, 1958. W are
unable to accept this argunent as correct. If the
reason was as stated above, then the tenure-hol der
shoul d have been given a chance to contest the
claimof the tenant whenever he made a cl ai m of
being a pernmanent tenant. It appears to us that
the true scope and effect of the provisions in ss.
3, 4 and 6 of the inpugned Act, 1958 is to
consi derably reduce the purchase price payable to
the petitioners and this has been secured by the
device of defining permanent tenant in such a way
that the tenure-holder has no real opportunity of
contesting the claimof the tenants. In that view
of the matter, the inpugned Act, 1958, does not

fall within any entry of List 1l or List Ill of
the Seventh Schedule to the Constitution and is a
pi ece of col our abl e | egi sl ati on. VWhat is

col ourabl e | egislation was expl ained by this Court
in K C Gajapati Narayan Deo v. The State of
Oissa (1). This Court said that the idea conveyed
by the expression "colourable |legislation" is that
al t hough apparently a legislature in passing a
statute purported to within the limts of its
powers, Yyet in substance and in reality it
transgressed those powers, the transgression being
vei l ed by what appears, on proper examnation, to
be a nere pretence or disguise. W are of the view
that, that is what has happened in the present
case. Under the guise of defining a
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per manent tenant or changing a rule of evidence
what has been done is to reduce the purchase price
whi ch became payable to the tenure-holders on
April 1, 1957.

For these reasons we nust hold that ss. 3, 4
and 6 of the inpugned Act, 1958 in so far as they

deem sone tenants as per manent tenants in
possession of talugdari |and are unconstitutiona
and void. Under the gui se of changing the

definition of a permanent tenant, they really take
away a large part of the right of the petitioners
to get the purchase price under s. 32H of the
Tenancy Act, 1948, from sone of their tenants. The
petitions nust accordingly be allowed with costs.
As the petitions have been heard together there
will be only one hearing fee.

MUDHOLKAR, J,-Wit petition No. 120 of 1958
was heard along with wit petitions Nos. 147 to
158 of  1958. But~ a common argunent was advanced
bef ore us-on behal f of the petitioner in each case
by M. G S. Pathak and by the Solicitor General on
behal f of the State of Cujarat and by M. Nathwani
on behal f of the tenants.

The petitioners in these cases were Tal ukdars
of certain villages in that part of the forner
state of Bombay which is now the State of Gujarat.
The rights of Talukdars in different parts  of
Gujrat to Taluqdari villages were regul ated by the
Ahmedabad Tal ugdars Act, 1862 (Bom 6 of 1862) and
the Broach and Kaira |Incunbered Estates Act, 1881
(XXl of 1881) and the CGujarat Tal ugdars Act, 1888.
The Bonbay Taluqgdari Tenure Abolition Act, 1949
(herein referred to as the Abolition Act) repeal ed
t he af orenentioned Tal ugdari Acts and s. 3 thereof
abol i shed the Tal ugdari tenure wher ever it
prevailed. That section further abolished al
incidents of the said tenure attaching to any |and
conprised in a Taluqgdari Estate. Section 5 of that
Act made all the talugdars "occupants" of the
lands in their
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possession, within the meaning of the expression
"occupant" occurring in the Bonmbay Land Revenue
Code (hereafter referred to as the Code). Like
"CQccupants" in other areas of the Bombay  State
these persons becane |liable to pay |and revenue to
the Government subject to the provisions of cl.(b)
of sub-s.2 of s.5. Nothing, however, turns on
these provisions. Section 16 of the aforesaid Act
nakes the provisions of the Code applicable to
tal ugdari vil | ages subj ect to certain
nodi fications with which we are not concerned. The
validity of the Abolition Act was challenged
before this Court but that challenge failed vide
Dhi subha Devi si ngh Gohil . The State of
Bonbay(1) .

Vast areas of lands in these villages were in
the occupation of inferior holders, permanent
tenants, protected tenants, ordinary tenants etc.
It is not disputed that the provisions of Ch. VII
of the Code which deals with "superior holders and
inferior holders" govern the relationship between
the tenure holders and permanent tenants. In
addition to these provisions there are those in
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the Bonbay Tenancy and Agricultural Lands Act,
1948 (hereafter referred to as the 'Tenancy Act’)
which deal wth the relationship between | andlord
and tenant and till April 1, 1957, it is these
provi si ons whi ch excl usively gover ned t he
rel ati onshi p between the tenure-holder and tenants
ot her than permanent tenants and inferior hol ders.
It would be necessary to refer to some of the
provisions of this Act while dealing wth the
argunent s advanced before us.

By Bonbay Tal ugdari Abolition (Amendnent) Act
1 of 1955 which came into force on March 1, 1955,
the Abolition Act was anended and a new provi sion
was added therein, viz: s. 5A the relevant portion
of which reads thus:

"(1) Notw thstanding anything contained

in section 5 a pernmanent tenant in possession
443

of any taluqdari |land, and also an inferior

hol der hol dirng such | and on paynent of annua

assessnment  only, shall be deened to be
occupants within the neaning of Code, in
respect of such-land in their possession and
shall be primarily liable to the State
Government for the paynent of land revenue
due in respect of such land, and shall be
entitled to all the rights and shall be

liable to all the obligations in respect of
such land as occupants under the Code or any
other law for tinme being - in-force:

Provi ded that -

(a) such permanent tenant ~ shall be
entitled to the rights of an occupant in
respect of such land on paynment to the
tal ugdar or the cadet as the case nmay be :-

(i) of the occupancy price
equivalent to four multiples of the
assessnment fixed for such |and, and

(ii) for the extingui shnent or
nodi fication of any rights of —the
talugdar or cadet, as the case may be,
including the right of reversion-in the
| ands, of a further sumequivalent to
two nmultiples of such assessnent;

X X X

(2) The right conferred under —sub-
section (1) shall not be exercisable after a
period of (five) years fromthe date on which

the Bonbay Tal ugdari Tenur es Abolition
(Anendrent), Act 1954 cones into force.
X X X

This section for the first time conferred upon a
per manent tenant the right to acquire the status
of an occupant in respect of the |Iand held by him
as a permanent tenant of the tenure-holder upon
paynment of a certain sum of noney as the price of
occupancy to the tenure-holder wthin five years
of the commencenent of the Amendi ng Act of 1955.
444
It was accepted before us that the period fixed by
s. 5A has been extended upto the year 1962.
Section 5A of the Act has never been chall enged,
and the argunment before wus proceeded upon the
footing that it is a perfectly valid piece of |aw
Though the Abolition Act by s. 5A thus
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conferred upon the permanent tenants in the
talugdari villages the right becone occupants, it
did not define what a permanent tenant was. By an
amendnent nmade by Bombay Act XVIII of 1958, it was
provided that certain persons would be pernanent
tenants but that does not really define what a
per manent tenant is. This absence of definition of
a permanent tenant did not, however, create any
difficulty because in Bonbay that term has been
understood to nean the tenant described in
paragraph 2 of s. 83 of the Code. Indeed, in the
petitions thenselves it is stated that s.83 of the
Code defines a permanent tenant. The second
par agraph of that section is in these ternmns:

"And where by reason of the antiquity of

a tenancy no satisfactory evidence of its

commencemnent i's forthcom ng, and there is not

any such evidence of the period of its

i nt ended  durati on, if _any, agreed upon

between the 1 andlord and tenant, or those

under _whom they respectively' claimtitle or
any usage of the locality as to duration of
such tenancy, it shall, as against the

i medi ate | andl'ord of the tenant, be presumed

to be co-extensive with the duration of the

tenure of such landlord and of those who

derive title under him"
Under this section, therefore, a permanent tenant
is one whose tenure is co-extensive with that of
his landlord and a tenant is to be presunedto be
such a tenant when by reason of antiquity, the
conmencenent of the tenancy cannot be proved and
there is no satisfactory evidence of the agreed
duration of the tenancy or of any usage of the
locality as
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to such duration. The Bonbay Tenancy and
Agricultural Lands Act, 1956 (13 of 1956) which
among ot her provisions, has amended s. 2 of the
Tenancy Act has given a definition of the
expression in the new sub-s.10A thereof but it is
not necessary to reproduce it as no argument based
on it is advanced before us as indeed none could
be advanced.

That Act made extensive and far-reaching
amendnents in the Bonbay Tenancy Act. Severa
sections thereof were recast including s.32:
Amongst the Provisions added are ss. 32A to 32-R
whi ch appear in the second part of Chapter 3 of
that Act, dealing with "Purchase of land by
tenants" to which we wll refer hereafter. By
virtue of s.32, sub. s. 1, on April 1, 1957,
called the "tillers' day" every tenant, including
per manent tenant was, subject to the other
provisions of that section and of the succeeding
sections deened to have purchased the tenancy | and
in his possession from the landlord free of al
encunbrances subsi sting thereon. Section 87A,
which also was added to the Tenancy Act by the
Amendi ng Act of 1956, provided that nothing in the
Tenancy Act was to affect the provisions of any of
the Land Tenure Abolition Acts specified in
Schedule Il (which includes the Abolition Act in
guestion) in so far as such provisions relate to
the confinenent of the right of an occupant upon a
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permanent tenant in respect of land held by him
In consequence of this the provisions of s. 32-H
of the Tenancy Act which deal wth the purchase
price payabl e by pernmanent tenants will not apply
to such permanent tenant. He would, therefore,
have only that right which is conferred upon a
per manent tenant by s. 5-A of the Abolition Act.
The result of this is that he woul d not be bound
to pay the purchase price at once under s. 32-H of
the Tenancy Act and can nmake his election to
acquire or not to acquire the right of an occupant
within the period allowed by s. 5-A (as extended
fromtinme to tine).
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The records relating to t enanci es in
talugdari villages used to be mmintained by the
tenure-holders. It is from these records that
information could be obtained as to the nature of
the tenancies  of the tenants . in those villages.
Wil e i nmplenenting the provisions of s. 5-A of the
Abolition-Act it was found that because of the
refusal, failure or inability of the talugdar to
produce old records concerning the tenants it was
difficult for the tenants to take the benefit of
that provision. Therefore, the |egislature passed
Bonbay Act No. 57 of 1958 called the Bormbay Land
Tenure Abolition Laws (Anendnent) Act, 1958. The
long title of the Act runs thus: "An Act further
to define permanent tenants, inferior hol ders and
per manent hol ders for the purposes of certain Land
Tenure Abolition laws and to provide for certain
other matters." Section 4 of this Act states who
are to be deened to be pernanent tenants for the
pur pose of the Land Tenure Abolition | aws
specified in Part Il of the Schedule to the Act.
The validity of this Act (hereafter referred to as
the inpugned Act) and in particular of the
provisions of s. 4 is challenged before us.

We will reproduce hereafter this section and
certain other provisions of the Act which have a
beari ng upon the argunents addressed before us.

According to M. Pathak s. 4 of the Act in
ef fect expands the category of pernanent tenants
by bringing within its fold persons who were
nerely ordinary tenants prior to the enactnent of
this provision. So far as an ordinary tenant is
concerned it is M. Pathak’s contention that on
the tillers’ day he becane an occupant of the land
or at any rate the landlord (or tenure-holder)
lost his interest therein and that thereafter the
|atter becane entitled to receive fromthe tenant
the purchase price by the conbi ned operation of s.
32(1) and s. 32-H(1) (i) of the Tenancy Act.
Section 32(1) so far as material runs thus:
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"On the I st day of April, 1957,
(hereinafter referred to as ’'the tillers’
day’) every tenant shall, subject to the

provi sions of the next succeeding sections,
be deened to have purchased from his
| andl ord, free of all encunbrances subsisting
thereon on the said day, the |land held by him
as tenant, if

(a) such tenant is a permanent tenant
thereof and cultivates the land | eased
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per sonal | y;

(b) such tenant is not a pernmanent
tenant but cultivates the | and | eased
personal ly; and

(i) the landlord has not given notice
of termnation of this tenancy under section
31: or

(ii) notice has been given under section
31, but the landlord has not applied to the
Mani at dar on or before the 31st day of March
1957 under section 29 f or obt ai ni ng
possessi on of the |and; (or)

(iii) the landlord has not tern nated
this tenancy on any of the grounds specified
in section 15, or has so termnated the
tenancy but has not applied to the Mani atdar
on or beforethe 31st day of March, 1957
under, section 29, for obtaining possession of
t he l'ands;

Section 32-H, so far as material, runs thus:

"(1) Subject to the additions and
deductions as provided in sub-sections 1A and
1B, the purchase price shall be reckoned as
foll ows, nanely:-

(i) In the case of ~a  permanent
tenant who is cultivating the ‘land

personal | y
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the purchase price shal | be the
aggregate of the followi ng anounts, that

is to say,-

(ii) I'n the case of ~ other tenants

the purchase price shal | be the
aggregate of the followi ng anounts, that
is to say,-

(a) such anmount as t he
Tri bunal may determ ne  not being
less than 20 times the assessnent
and not nmore than 200 tinmes the
assessment ;

According to the petitioner in W P. 120 of 1958
the total area of land held by himin his villages
is 62,588 acres out of which only 703 acres are in
his personal cultivation and the rest is held by
tenants who are non-pernmmnent tenants. He contends
that by the operation of s. 4 of the inpugned Act
nost of these persons are likely to be placed in
the category of permanent tenants with the result
that the petitioners would be conpelled to accept
purchase price at a much lower rate, that is, they
woul d get only six tines the assessnment instead of
bet ween 20 and 200 tines the assessment, as nmay be
determ ned by the tribunal. According to himhis
estimated loss would be over Rs. 14,00,000. On
behal f of the State it is denied that the
petitioner would be put to any such | oss.

The substance of the argunent of M. Pathak
is that the right to claim conpensation under
s.32H(1)(ii) from the ordinary tenants having
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vested in the petitioner it cannot be taken away
by the Bonbay |egislature by extending the
definition of "permanent tenant" so as to include
within it those who were nerely ordinary tenants
on the "Tillers' Day". He formulated his grounds
of attack on the |egislation as foll ows:

(1) The Bonbay | egi sl ature was not
conpetent to enact the inpugned Act as the
subj ect
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matter thereof is not covered by any entry in
List II.

(2) The inpugned Act is colourable
legislation as it anpbunts to a device adopted
for the purpose of confiscating nmoney, the
right to claim which 'had vested in the
| andl ord as purchaser on ~April 1, 1957, and
that the State legislature had no power to
nmake a |l aw with respect to this matter.

(3) The inpugned -Act being outside the
| egislative conpet ence of t he Bonbay
| egi sl ature, taking away of the petitioner’s
noney was a contravention of Art. 31(1) of
the Constitution.

(4) The /acquisition of noney is not for
a public purpose as taking noney fromone and
giving to another is not a public purpose.

(5) Even assuming that the acquisition
was for a public purpose no conpensation has
been provided by the Act or could indeed be
provided by the Act and, therefore, Art.
31(2) is contravened.

(6) The inmpugned Act contravenes Art.
19(1) (f) of the Constitution inasmuch as it
aut hori ses the confiscation of noney.

(7) The Act infringes Art. 14 of the
Constitution as there are  other classes of
tenure-holders sinmlarly situate to whomthe
i mpugned Act does not apply.

Al'l these grounds of attack, except the |ast, rest
upon one assunption and that assunption is that s.
4 of the inpugned Act extends the definition of
permanent tenants and brings wthin its fold
persons who were till April 1, 1957, that is, the
“tillers day", ordinary tenants. | f t hi's
assunption is invalid then the whol e edifice which
M. Pathak has built upon it must tunble down. Let
us
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consi der what exactly s. 4 of the inpugned Act
does. In order to appreciate M. Pathak’s argunent
properly it would be desirable to reproduce that
section as well as ss. 3 and 6. These sections run
t hus:

Section 3 : "A person shall, within the
neani ng of the relevant Land Tenure Abolition
law, be deened to be an inferior holder, a
per manent hol der or, as the case nay be, a
per manent tenant, on the date of t he
abolition of the relevant |land tenure, if his
name has been recorded in the record of
rights or other public or revenue records as
an inferior hol der, permanent hol der or
per manent tenant in respect of any tenure-
| and-
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(a) on the date of the abolition of
the rel evant | and tenure, or

(b) in pursuance of orders issued
during the course of any proceedings
under the relevant Land Tenure Abolition
law or, as the case may be, the Bonbay

Land Revenue Code, 1879-

(i) before the comencenent of
this Act, or
(ii) after the commrencenent of
this Act in cases in whi ch
inquiries were pendi ng at the
comencenment of this Act, or
(c) in pursuance of an order issued
by the Mam atdar in respect of an entry
under section 6 of this Act."
The rel evant Land Tenure Abolition law for our
purposes ii's the Bombay Tenancy Abolition Act and
tenure | and neans tal ugdari | and.
Sectiion 4 runs thus:

"For-the purposes of ~the relevant Act
specified in part - | of the Schedule, a
per son-
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(a) who/on the date of the comencenent
of that Act was hol ding any tenure land, and

(b) who and whose predecessors in
title, if any were, inmediately before that
date for such continuous periods as aggregate
to a total continuous period of twelve years
or nore, holding the sane tenure-|land or any
ot her tenure-I|and,

as a tenant or inferior holder under the
tenure-holder for the tine being on paynent
of an ampunt exceedi ng the assessment of the
land, shall wunless it is proved by the
tenure-hol der that he would  not have been a
per manent tenant on the basis of continued
possession of the |land wunder clause (b), be
deenmed to be a pernanent tenant of the land
under clause (a) and all the provisions of
that Act shall apply to himas they apply to
a pernmanent tenant."

Section 6 runs thus:

"(1) The rights of an inferior holder
per manent hol der or permanent tenant  under
sections 4 and 5 shall be entered in the
record of rights wunless the tenure-holder
applies in witing to the Mamatdar wthin
six nmonths fromthe date of the comrencenent
of this Act for a declaration that any hol der
or tenant wunder him is not an inferior
hol der, a permanent hol der or, as the case
may be, a permanent tenant.

(2) Any such application shall be
di sposed of as if it were an application in
respect of a disputed case under section 135D
of the Bonbay Land Revenue Code, 1879."

Thus according to s. 3 a person whose name is
recorded in the record of rights or other public
revenue records as a permanent tenant in respect
of tenure land he will be deened to be a pernanent
452

tenant within the meaning of the expression
occurring in the Abolition Act.
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As al ready stated, for ascertaining the
nmeani ng of the expression one has to go to para. 2
of s. 83 of the Code. No doubt, it nerely raises a
presunption as to permanent tenancy but fromthat
para. we can deduce the essential feature of a
per manent tenancy.

The argurment is that s. 3 being a deem ng
provision in so far as the Abolition Act is
concerned, gives new definition of a permanent
tenant. What the section says is that certain
persons will be deemed to be permanent tenants for
the purpose of the Abolition Act. Wo are these
persons ? Are they chosen arbitrarily and put in
that class though they could not possibly have
been so put under the previous law ? A bare
perusal of clauses (a) to (c) of s. 3 shows that
only tenants who have been found on enquiry to be
per manent ‘tenants, at |east presunptively, are to
be regarded as permanent tenant, for the purpose
of the ' _Abolition Acts and their status as
per manent -tenants can no longer be questioned. In
regard to persons whose cases fall under clauses
(a) and (b) all that the section has done is to
take away the right of the tenure-holder to
challenge in a collateral proceeding their status
as permanent tenants. As regards tenants falling
under cl. (c) what the provision has doneis to
require the tenure holder to object to the
recording of such person as pernanent tenant
within a certain time before the nmam atdar. 1f he
fails to avail hinself of the opportunity the door
is shut to his saying thereafter that the person
is not a permanent tenant. It is to be noted that
tenants who are to be regarded as permanent
tenants for the purposes of the Abolition Act have
been so found in enquiries held by revenue courts
and not persons arbitrarily selected or persons
who could not reasonably be regarded as pernmanent
t enant s.
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The inclusion of persons as permanent tenants
inthe register of rights my be prior to the
comencenment of the Abolition Act or after its
conmencenent. The proceedings for the inclusion
may have been instituted prior to the conmencenent
of the Abolition Act or may be instituted under
the inpugned Act. If they hold in favour of the
tenant he will be deened to be a permanent tenant.
The landlord cannot then be permtted to say that
he is not a permanent tenant. It is difficult to
see how this disability inposed upon a landlord to
di spute the fact that a person is a pernanent
tenant be regarded as enlarging the definition of
a permanent tenant. It is true that s. 135.J of
the Code granted the landlord a right to chall enge
the correctness of an entry in the record of
rights in collateral proceedi ngs wthout reference
to time and that right is abrogated by the
i mpugned Act but even so doing that cannot be
regarded as taking away a vested right. Wthin
what tinme, in what circunmstances and in which
manner a particular fact is open to challenge is
only a matter of procedure and it cannot be
di sputed that there is no vested right in
pr ocedure.
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The effect of the provision thus is that in
proceedi ngs under the Abolition Act for conferra
of a right of an occupant the clainmant’s status as
a permanent tenant cannot, if he satisfies the
requi rement of any of the three clauses of s. 3 of
the inpugned Act be open to question by the
tenure-holder. Wuld the position have been any
different if the inmpugned Act had not been passed
? Let wus consider s. 5A of the Abolition Act by
itself. Suppose a person recorded as a pernanent
tenant in the record of rights clainmed to enforce
the right conferred by this section to obtain the
right of an occupant in proceedings thereunder
These proceedings would be taken before a revenue
of ficer and he would be bound to act on the entry
in the record
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of rights until and wunless it was lawfully
substituted by another. No sui t lies for

correcting an entry in the record of rights. Only
in a collateral proceeding could it have been
chal l enged and the jurisdiction of a civil court
be i nvoked. Were no such suit or proceeding is
pendi ng when the proceedings under s. 5A are going
on the tenure-holder cannot be permtted to go
behind the entry. / However, as an -additiona

saf eguard the Abolition Act has provided in-s. 5A
itself a remedy and that is to approach the State
CGovernment or an authority enpowered by it in this
behal f for deciding to question

Clause (b) of s. 3 of ~the inpugned Act, as
also cl. (c), expressly contenplate cases where
there is a dispute as to the status of a person
and if it has been decided in favour of the person
claimng to be a permanent tenant he is to be
deened to be a permanent tenant for the purposes
of the Abolition Act. True that ( thereafter the
tenur e- hol der cannot challenge the fact even in a
collateral proceeding but that would be by reason
of the provisions of s. 5A itself which have not
been chal |l enged. No doubt after the comencenent
of the inmpugned Act no new proceedi ngs under s. 5A
of the Abolition Act are permissible but that is
because an alternative renedy is available under
s. 6 of the inmpugned Act.

W nust now examne s. 4 in detail. It
provides that a person who, on the date of the
commencement of the Abolition Act was hol di ng any
tenure land and who, and whose predecessors in
title, if any, were immediately before that date
"for such continuous periods as aggregate to a
total continuous period of 12 years or nore"
hol ding the sane tenure land or any other |and as
a tenant be deened to be a permanent tenant
"unless it is proved by the tenure-holder that he
woul d not have been a permanent tenant on the
basis of continued possession of the |and under
clause (b)". It is difficult to appreciate how it
expands the definition of permanent tenant. True,
it says that such a
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tenant will be deened to be a permanent tenant but
it does not stop there. It goes on to say that he
will be so deemed unless the tenure-holder can

show that he cannot be so deened ! \What does s.4
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mean when it says that a tenant shall be deened to
be a permanent tenant ? Cearly, the |legislature
had in mnd the provisions of s. 83 of the Code
which by virtue of s. 16 of the Abolition Act
apply to all ex-taluqdari villages. To repeat, the
i mpugned Act does not define "permanent tenant”
anywhere and that it is from para 2 of s. 83 of
the Code that we nmust infer that a person whose
tenancy is co-extensive with that of the |andlord
is a pernanent tenant. A tenure-holder can get rid
of the presunption raised by this provision if he
can show the precise date of the commencenent of
the tenancy or if he can show that the tenancy is
terminable in particular circunstances or on a
particular date. W find nothing in s. 4 which
directly or indirectly nodifies the requirements
of the definition of "permanent-tenant”. No doubt,
para 2 ~of s. 83 of the Code 'sets out certain
conditions for raising a presunption of pernanent
tenancy and- s. 4 of the impugned Act nodifies
them But by doing so, it is difficult to see how
it alters the basic requirements of a pernanent
tenancy as deducible from para 2 of s. 83 of the
Code. Al that s. 4 does is to alter the
conditions for raising the presunption but that
cannot anount to altering the definition of
"per manent tenant."

According to M. Pathak, however, the section
permts the landlord to prove only that the tenant
and his predecessors - in title were not in
possession for a continuous period of twelve years
or nore, on the date of the comencenent of the
Abolition Act and that if they fail to prove this,
the presunption raised by the section would be
irrebuttable. Thus according to hims. 4 makes a
person who is in possession as a tenant for over
twel ve years, a permanent tenant (even if the date
of the comence-
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ment of his tenancy was known or - the duration
thereof was for a definite period. In our opinion

reading the section that way would lead to an
absurdity. It is adnitted on both hands that s. 4
is intended to be availed of only in proceedi ngs
under s.6 to which a landlord would be a party.
Cl ause (b) of that section which enacts the second
condition which has to be fulfilled by a person
before he can avail hinmself of the presunption
under that section prescri bes the m ni mum
"duration" of a tenancy and does not deal with the
guestion of its commencenent or terns. Either the
tenant fulfils that condition or he does not. If
he does not fulfil it no further question arises
and he nust be deemed to be an ordinary tenant and
nothing nore. Therefore, if the tenant satisfies
the condition, it would be nmeaningless to give to
the tenure-hol der an opportunity of disproving the
very thing which had been proved in his presence
and upon proof of which the tenant has been able
to enlist the presunption created by the section
in his aid. Such a construction would render the
provi si on absurd or at best usel ess.

If the section was capable of being read in
the wvay M. Pathak wants, it would read thus: "A
person who has been in possession of tenure |and
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at the comencenent of the Abolition Act and was
hol ding the sane or any other |and under the sane
tenure holder for a continuous period of 12 years
he shall unless the tenure holder proves that he
was not holding the land or lands for the
continuous period of 12 vyears, be deemed to be a
permanent tenant". Surely this would be naking
nonsense of the section. W are wholly unable to
accept such a reading. W think, therefore, that
the tenure-hol der can prove under the section that
on the basis of twelve years continued possession
the tenant would not have been a pernmanent tenant
for other reasons. These other reasons nmust be the
reasons which in spite of the
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l ength of possession would show that he is not a
per manent tenant because the tenancy conmenced at
a certain time or because a term had been agreed
upon for the tenancy or fixed by usage.

It - nmay be, as the learned Solicitor Genera
says, that the language used by the legislature is
not felicitous. Even so, we think that it would
not at all be far-fetched to construe it as
meani ng that the tenure-holder has the right to
establish for getting over the presunption, that
the tenancy originated at a definite point of tine
or was of a finite duration. The | anguage used by
the legislature is in our view capable of ‘only
such constructi on.

Then it is said that “even if s. 4 is
construed as giving an opportunity to the tenure-
hol der to prove otherw se than by disproving that
the tenant had been in continuous possession of
 and under himfor twelve years that he is not a
per manent tenant, that opportunity is illusory and
really nonexi stent and, therefore, 's. 4 in effect
extends the definition of a permanent tenant. This
contention is based on s. 6 of the Act which, it
may be stated gives the tenure holder a period of
six nmonths fromthe comencenent of the inpugned
Act to move the Mmatdar in witing for a
declaration that the tenant is not a permanent
tenant within s. 4. It may be stated that the
respondents concede that s. 6 has that effect.

We are, however, unable to agree that s. 6
makes the opportunity to rebut the presunption
rai sed under s. 4 by continuous possession. for

twelve years illusory or non-existent. W have
first to point out that we do not find this point
taken in the petitions. Secondly, we fail to

appreciate why the six nonths' tine prescribed
shoul d be considered as if no tinme had really been
given to the tenure-holder which would be the
ef fect of accepting the petitioners’ contention
458

Since six nmonths is not a short period, wthin
that time it is weasily possible for the tenure-
hol der to nove the required application. Then it
is said that it is illusory because there may be a
very | arge nunber of tenants and the tenure-hol der
could be required to nmke nunerous applications.
Even so, we do not see why it should not have been
reasonably possible to |odge these applications
within the period allowed. Al that the tenure-
hol der has to do is to name the tenant concerned




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 32 of 44

and state that he wants a declaration that the
tenant is not a permanent tenant. It is also said
that the tenure-hol der has to make the application
in anticipation of the tenant making a claimto be
a permanent tenant. But we are unable to
appreciate how this by itself can nake the
opportunity to rebut non-existent. W find no
practical difficulty in the tenure-holder naking
the application in anticipation

Furt her nor e, t he guestion has to be
consi dered according to the realities of the case.
It is admtted in the petitioners’ affidavit in
opposition that the preparation of the record of
rights in respect of the tenants in the tal ugdari
villages commenced soon after the Abolition Act
came into force, that is, soon after August 15,
1950. Many of the tenants have already been
recorded as permanent tenants and since this could
only have been _done with “reference to the
provision of s. 83 of the Code the petitioners can
have no grievance agai nst~ such entries. Further
s. 3(b)(ii) of the inpugned Act takes into account
the fact that the proceedings in respect of the
preparation of the record of rights were pending
at the comencenent -~ of this Act. /In these
proceedi ngs the tenure holder nust already have
obj ect ed- of course where he thought  fit-to the
tenant being recorded as a permanent tenant. These
again would cover quite a nunber of cases. It is
only in regard to the renai ning cases that
459
applications under s. 6 would be required. W
think it right also to point out that the rights
under s. 4 of the inmpugned Act can be clainmed by a
tenant who pays for hi s _hol ding" an anount
exceeding the assessment of the Jland. This we
suppose woul d further reduce the nunber of tenants
to whom s. 6 would apply. We have no nmaterials on
which to show that these would forma very | arge
nunber. As we have already stated the petitioners
not having raised the present point out of s. 6,
they have not given any materials to show the
cases of how nmany tenants are outstanding.
Therefore, on the facts on this case, the
petitioners cannot legitimtely urge any practica
difficulty in naking applications under s. 6. W
may al so state here that many clains by tenants to
be permanent tenants nust have |ong ago been
rai sed because under s. 5A of the Abolition Act,
as originally franed, a tenant had five years from
its commencenent, that is, from August 15, 1950,
within which to exercise his right. At the date of
the inpugned Act this period had been extended
upto February 28, 1960. The i npugned Act cane into
force on June 10, 1958. Therefore, at the date of
the i npugned Act the tenant had about one year and
nine nonths wthin which to exercise the right
given to himby s. 5-A of the Abolition Act. It is
apparently for this reason that s. 6 of the
i mpugned Act fixed the period of six months. It is

true that later the period wunder s.5-A was
extended but that was by Act XVIII of 1960 which
cane into force on April 8, 1960 and had,

therefore, no bearing on the legislature fixing
the tinme under s. 6 of the inmpugned Act.
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According to one of our brethren the
definition of "permanent tenant" is enlarged
because even though the point of tinme when the
tenanci es of persons over certain |ands comenced
were known these persons are also included in the
definition of "permanent tenant” under the
i mpugned Act and cl. (b) of s. 4 is said to do
this. W nmay point out
460
that this was not one of the argunments advanced at
the Bar and the respondents had no opportunity of
nmeeting it. That apart, it is clear that this
clause has to be read with Expl. Il tos. 5-A of
the Abolition Act. As already stated s. 5-A was
not attacked as unconstitutional. Explanation Il
thereto provides as foll ows:

"For the  purpose of- this section, a
per manent tenant ~ includes a tenant who hol ds

a talugdari land in exchange of another

talugdari land of which he was, and but for

t he exchange would have been  a permanent

tenant and who has been in continuous

possessi on thereof since t he dat e of

exchange. "
We nay assune that the Explanation extends the
definition of "permanent tenant” but its validity
has not been challenged by the plaintiffs. C ause
(b) of s. 4 of the inmpugned Act nerely takes note
of the practice in tenure villages of changing the
hol dings of tenants from time to tinme and it is
apparently for this reason that there was no
challenge to s. 4 of the inpugned Actt on this
ground. It is only the persons who or whose
predecessors in title were tenants in tenure

villages from time inrenorial who will get the
benefit of the inmpugned Act and no others. No new
persons will thus be brought in by s. 4(b) and so

it is idle to say that it enlarges the definition
of permanent tenant.

It is said that s. 4 widens the definition of
per manent tenant by i ncl udi ng tenants t he
commencenment of whose tenancies is definitely
known. But does it do that ? The tenant in a
tenure village is a person holding tenure |and. It
is not necessary that he and his predecessors in
title should have been hol ding the same parcel of
| and since the conmencenent of their tenancy. The
practi ce of exchanging parcels of |ands prevailed

in tenure villages and Expl. Il to s. 5-A has been
founded upon it. Section 83 of the Code refers to
t he per-
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manency of the relationship of |andlord and tenant
and not to the existence of permanent tenancy with
respect to a specific parcel of land. These
provi sions have to be read along with s. 4 of the
i mpugned Act because this Act cannot stand or was
not intended to stand by itself. It adds certain
provisions to the Abolition Act and the Code and
these provisions nust necessarily be assimlated
to those of the main Act. Looked at this way it is
clear that what s. 4 contenplates is a person the
conmencenent of the tenancy of whose predecessors
intitle is unknown but who has been in possession
of the sanme or different parcels of tenure |and
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for a period of not less than twelve years prior
to the comencenent of the Abolition Act. It nmay
be possible to say when he cane into possession of
a parcel of land ‘X where it was taken by him
within or nore than twel ve vyears of t he
commencement of the Abolition Act but that is not
the same thing as saying that the rel ation between
hi m and tenure-hol der came into existence on that
date for the first tine. If in fact it cane into
exi stence nore than twelve years before the
Abolition Act cane into force, my be with respect
to different parcels of land fromtine to tine, he
is entitled to be regarded as a pernmanent tenant,
unl ess of course it can be shown by the | andlord
that he or his predecessor in title was first
inducted as a tenant” in the tenure village at a
definite period of time or that the tenancy was of
a finite duration.

Thus, in- our judgnent, s. 4 of the inpugned
Act does ' not expand the definition of a permanent
tenant. Therefore, it cannot be said that it has
the effect of taking away from the landlord any
property which had vested in himon the tillers’
day. It nmay be that a tenant who, prior to the
enactment of s. 4, was nerely recorded as an
ordi nary tenant because he could not show that the
origin of his tenancy was lost in the msts of
anti -
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quity and that now availing hinself of  this
provision, he can get  hinself recorded as a
per manent tenant by showi ng his continuous
possession for twelve years. But s. 4 does not, as
we read it, say that he becomes a pernanent tenant
in these circunstances in every case. He woul d not
become one if the |andlord shows that his tenancy
conmenced on a particul ar date beyond those twelve
years or is of a finite duration

Section 32H(1) does not confer wupon the
landl ord the right to claimthe price of occupancy
at the rates prescribed in sub-s. (1)(ii) froma
person because he is recorded as an ordinary
tenant but only fromone who is in fact other than

a permanent tenant. If, in fact, he was a
per manent tenant, or can be presuned to be a
per manent tenant though till the coming into force

of the impugned Act he was not recorded as such no
right to claimthe price of occupancy on ‘the
footing that he is not a permanent tenant of
tenure land vested in the tenure-hol der by virtue
of that provision. Section 87-A of the Tenancy Act
renders s. 32H(1)(i) inappropriate to such a
tenant. No question of infringement of the right
under Art. 19(1) (f) therefore arises in such
cases.

It was also said that s. 6 of the inpugned
Act is void because it puts an unreasonable
restriction upon the tenure-holder’s right to hold
property and, therefore, offends Art. 19(1)(f) of
the Constitution. This point does not appear to
have been taken in the petitions. In any case, if
our construction of s. 4 is right, then the
i mpugned Act would be saved by Art. 31-A of the
Constitution and its validity would not be open to
attack on the ground that it violated Art.
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19(1)(f) of the Constitution.

Furthernore, it is difficult to appreciate
how the tenure-holder’s right to hold property is
affected by s. 6. His right of property w th which
we are
463
concerned, is as occupant of certain |and having
sone permanent or other tenants under him Section
5-A of the Abolition Act gives the pernanent
tenants the right to convert thenselves into
occupants and thereby cease to be tenants of the
tenure-holder. The wvalidity of this provision is
not at all challenged. ‘Atenant nmay claim the
benefit under this section only if he establishes
that he is a permanent tenant. It is plainly
concei vable that in many cases the tenure-hol der
may di spute that the tenant is a permanent tenant.
On such dispute being raised, the tenant has to
prove that heis a permanent tenant. Al that s. 6
does is tofix atime limt wthin which the
tenur e- holder —shall have the right to dispute that
certain permanent tenants are not permanent
tenants. That does make  those who were not
per manent tenants, ~-such-tenants. Therefore, s. 6
can in no way be said to affect the tenure-
hol der’s right to property.

Further, it would appear that in nost cases
the tenure-holders t hensel ves including ' the
petitioners, have actually appli ed to the
manl atdars for a declaration in their favour under
this provision and those applications are pendi ng.
The learned Solicitor-General informed us that as
a matter of fact upon the basis of the records
made available by the tenure-holders tentative
entries were made in the record of rights
i medi ately after the coming intoforce of the
i mpugned Act and that thereupon the tenure-holders
have applied to the nmamatdar well wthin six
nonths for a declaration under that provision
Thus, according to himthe section affords and has
afforded a real opportunity to the tenure-hol ders
to rebut the presunption created by s. 4. W agree
with him

To summuarise, the position is that s. 4 of
the inpugned Act by nerely enacti ng t he
presunpti on does not take away any property of the
tenure-hol der. His property such as it is, is left
in tact. That section
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does not confer any new property upon a tenant. It
only cones to the rescue of a permanent tenant who
is faced with the task of proving the nature of
his tenancy, by raising a presunption of
permanency in his favour. |If in fact his tenancy
is not permanent and has been extingui shed by | aw
but he is tentatively recorded or is sought to be
recorded as permanent, the landlord can, in a
proceedi ng under s.6(1) rebut the presunption by
producing the docunments in his possession or
ot herwi se that the tenancy is not in fact
per manent and, therefore, has been extinguished by
the operation of s.32(1) of the Tenancy Act. If he
proves this he wll be entitled to claim
conpensation or purchase noney at the rates
perm ssible under s. 32H(1)(ii) of that Act. That
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right of his is not affected in any way by the
i mpugned Act. If he does not succeed in
establishing that, then he wll be only entitled
to get purchase price at the rate provided in s.5A
of the Abolition Act. That, however, would be by
virtue of the operation of s.5A of the Abolition
Act-a provision which, as we have already said has
not been chall enged-and not because any provision
of the inpugned Act deprives him of a right to
cl ai ma higher purchase price.

The i mpugned Act is plainly applicable only
to matters arising out of a relationship between
| andl ord and tenant. 'Its provisions are not
i ntended to apply where such rel ati onship does not
subsist. Therefore, the law nust be held to be
within the conpetence of the legislature by virtue
of entry 18 of List Il-of the Constitution which
is to the follow ng effect

"Land, that is to say, rights in or over
| and, land tenures including the relation of
| andlord-and tenant, and the collection of
rents; transfer and alienation of
agricultural |and; I'and i nprovenent and
agricul tural | oans; col onization."
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There can be no question of regarding the inpugned
Act as colourable because it directly falls under
Entry 18 and deals wth matters which have a
bearing upon the relationship of  landlord and
tenant. The I|aw being thus within the conpetence
of the Bonbay |egislature, Art.31(1) of the
Constitution cannot be said to have been
infringed. The first three points urged by M.
Pat hak accordingly fall to the ground. The fourth,
fifth and sixth points are ~also based on the
assunption that the inpugned Act confers upon the
persons whose tenancy rights were extinguished on
April 1, 1957, rights of pernmanent tenancy. Upon
the construction which alone can_ properly be
placed on s. 4 it cannot be said to confer any new
rights on such persons. To repeat, the section
applies to permanent tenants and pernnanent tenants
al one. Therefore, the three contentions raised by
M. Pathak do not fall for consideration

The seventh point urged by M. Pathak is that
ss. 4 and 5 of the inmpugned Act do not apply to
ot her occupants under the Bonmbay Land Revenue
Code, who are simlarly situate and that ‘the
result of this would be that they will be entitled
to higher purchase price than that pernissible
under s. 5A of the Abolition Act. This, according
to him is a classification without any reasonabl e
connection with the objects sought to be achieved
by the statute. If our construction of s. 4 is
correct, Art. 31-A of the Constitution would
protect the law and the petitioners would be
precluded from challenging it on the ground that
it infringes Art 14. Apart fromthat we may point
out that though the inpugned Act applies only to
tenure villages and not to non-tenure villages,
there is, in fact a ground of distinction between
villages of the two types. That ground is the
availability or otherwise of the records. In the
former all the relevant records were wth the
tenure-hol ders thenselves, but as stated in the
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st at enent of
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"objects and reasons" were not produced by them
and this created difficulties in conpleting the
record of rights. In the latter the records having
been mai ntained by the CGovernnent were avail able
and therefore, no difficulty was experienced in
conpl eti ng t he record of rights. The
classification is thus based on the extent of the
availability of the material for raising an
inference or a presunption and, therefore, has a
reasonabl e nexus wth the object sought to be
achi eved by the inpugned Act.

Upon this view it is not necessary to
consider the other points urged by M. Pathak on
the authority of various -decisions because the
very basis of those argunments is, in our opinion,
unsound. The petitions are, therefore, dism ssed
with costs. As there was only one conmon ar gunent
we direct. that there wll be only one set of
cost s.

AYYANGAR, J.-I entirely agree with the order
proposed to be passed by my Lord the Chief Justice
and ny | earned Brother S.K. Das J. The only reason
for nmy separate judgment is because of the views |
entertain regarding /the inport of the Bonbay Land
Tenure Abolition Laws (Anendnent), Act -~ 1958
(Bonbay Act LVII of 11958) hereinafter referred to
as the inpugned Act, and in particular of s. 4
t her eof .

The facts of the case and the relevant
statutory provisions bearing upon it are set out
in extenso in the judgnents of ny |earned brethren
and they do not need to be repeated

Before entering on a consideration of the
proper construction of the inmpugned Act it 1is
necessary to state that | did not understand the
| earned Solicitor-General to contest the position
that if the inpugned Act extended the definition
of the term permanent tenant beyond that which
obt ai ned under s.83 of the Land Revenue Code, and
brought into that category tenants who before then
were conprehended within the class of "other
tenants".
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under s.32H(1)(ii) of Bombay Act 13 of 1956, its
constitutional validity could be sustained, having
regard to the decision of this Court in Sri Ram
Ram Narain Medhi v. State of Bonbay(1l) holding
that the effect of the 1956 |legislation was to
repl ace the relationship of landlord and tenant by
that of vendor and purchaser as between the
tenure-holder and his tenants. Hi s subm ssion was
accordingly directed to establishing that the
i mpugned Act while not nodifying in any manner the
basi ¢ requirenents needed to constitute a person a
"permanent tenant" under s. 83 of the Code, nerely
shifted the onus of proof on to the tenure-hol der
on certain stated facts being found.

It is this view which has found favour with
ny | ear ned br ot her Mudhol kar J. On t he
Construction of the relevant provisions of the
i mpugned Act, he has held that the status or
character of a permanent tenant or the definition
of that termhas not been altered in any nanner
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and that whereas before the inpugned enactnent the
onus was upon the tenant to prove all the
necessary elements to establish his claimto be a
per manent tenant, the change effected by the Act
of 1958 was to throw on the | andl ord the burden of
proving the origin of the tenancy and its
term nable character in the event of its being
proved that the tenant had been in possession of
his holding for twelve Dears before August 15,
1950. If this construction of the effect of the
i mpugned Act were accepted | agree it would go a
consi der abl e way t owar ds est abl i shi ng the
constitutional validity of the inmpugned provision
| feel nyself however . wunable to accept the
construction of s.4 of the inmpugned Act which was
put forward before us by the |earned Solicitor-
CGeneral for the State ~and M.  Nathwani on behal f
of the contesting tenants. To start with, the |ong
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title of the Act itself states that the Act is one
for further to "define" ~permanent  tenants. No
doubt, where the operative words of the provision
are clear that only a shifting of the onus of
proof is effected, the 1long title of the Act
cannot be called in aid to vary their  proper
interpretation, but that is not the position here.
On the other hand as | shall show presently, the
operative provisions' of the enactnent appears to
nme designed to clearly carryout the purpose set
out in the long title, viz.,~ to "define" ~or to
redefine the class of persons who shall be
considered to be "permanent tenants™ for~ the
pur poses of obtaining the benefits conferred upon
"permanent tenants" under the law that existed
bef ore that date.
The operative provisions of the inmpugned Act
rel evant to the present enquiry are ss. 3, 4 and 6
and they read
"3. A person shall, wthin the nmeaning
of the relevant Land Tenure Abolition Law (in
the context the Taluqgdari Abolition Act,
1949), be deened to be ....... a permanent
tenant on the date of the abolition of the
relevant land tenure, if his name has been
recorded in the record of rights or- other
public or revenue record as..... per manent
tenant in respect of any tenure-I|and
(a) on the date of the abolition of ‘the
rel evant |and tenure, or
(b) in pursuance of orders issued during
the course of any proceedings under the
rel evant Land Tenure Abolition |aw or, as the
case may be, the Land Revenue Code, 1879-
(i) before the comrencenent of this
Act,
(ii) after the commencenent of this
Act in cases in which inquiries were
pendi ng at the commencenent of this Act,
or
469
(iii) in pursuance of an order
i ssued by the Mam atdar in respect of an
entry under section 6 of this Act."
"4. For the purposes of the relevant Act
specified in Part | of the Schedule, a
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per son-

(a) who on the date of the comencenent
of that Act was hol ding any tenure-land, and

(b) who and whose predecessors in title,
if any were, imediately before that date for
such continuous periods as aggregate to a
total continuous period of twelve years or
nore, holding the same tenure-land or any
ot her tenure-I|and,

as a tenant...... under the tenure-
hol der for the tine being on paynment of an
amount exceeding the assessnent of the |and
shall unless it is proved by the tenure-
hol der that he woul d not have been a
per manent tenant _on the basis of continued
possessi on of the |and under clause (b), be
deened to be-a permanent tenant of the |and
under clause (a) and all the provisions of
that '‘Act ~ shall apply to himas they apply to
a permanent -tenant.

Expl-anati on. - The assessnent for t he
purpose of this section shall be reckoned as
provided in clauses (a) and (b) of section
5."

"6. (1) /The rights of ........... (a)
per manent tenant’ under sections 4 and 5 shal
be entered in the record of rights unless the
tenur e-hol der ' applies in witing to the
Mam atdar wi thiin. six nmonths fromthe date of
the comencenent of thi's Act for a
declaration that any holder or tenant under
his is not....... a pernmanent tenant.

(2) Any such application shal |l  be
di sposed of as if it were an application in
respect of a
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di sputed case under section 135D of the

Bonbay Land Revenue Code, 1879."
to extract only the portion pertinent to the
controversy before us.

It will be seen that by force of s. 3 persons
are deened to be permanent tenants under the
Tal uqgdari Abolition Act, 1949, if the nane of such
tenant is recorded in the record of rights or
other public records as "a permanent tenant" in
any one of the three events specified in cls. (a),
(b) and (c) of the section. In so far as reference
is made to persons already recorded in the record
of rights before the passing of the Act, the
characteristics for determ ning who a pernanent
tenant was woul d obviously have been based on the
pre-existing law and they woul d have been
per manent tenants wunder the |aw apart from the
"deem ng" provision. The position of those
recorded under cl. (b) mght be simlar, and it is
unnecessary to enter into a discussion as to
whet her in cases where an enquiry comenced before
the comrencenent of the Act but is conpleted
thereafter, the tests brought in by s. 4 of the
Act could be availed of to determ ne the status of
the tenant. |If one proceeded on the assunption
that the provisions of the inmpugned Act are not to
be brought in into an enquiry already started
there would be no difference between cls. (a) and
(b) of s. 3-and in both cases they woul d be actua
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and not statutorily deemed "pernmanent tenants".
Sub-cl. (c) however stands on a different footing.
It brings in, if ny construction of s. 4(b) is
correct, a newclass of "permanent tenants" -
persons who were before the date of the inmpugned
enact ment non-pernmanent tenants in whom by virtue
of the provisions of Bonbay Act 13 of 1956 the
interest of the landlord stood transferred and by
whom the purchase-price specified in s.32H(1)(ii)

was payable, into the category of "permanent
tenants."”
471

Section 3(c) refersto an entry nmade by a
Maml at dar under s. 6, but when one |ooks at s. 6
he is referred to s. 4 as containing or defining
the class of tenants whom the Manlatdar is
enjoined to enter-in the revenue records as a
"permanent tenant." Turning nowto s. 4, it would
be seen that persons are deenmed to be "pernanent
tenants" " if they satisfied three cunulative
conditions : (a) they nust be holding tenure-|and
on the date of the commencenent of that Act, viz.,
The Taluqgdari Abolition Act, i.e., on August 15
1950, (b) they or those from whom they claim
shoul d i medi ately/' before August 15, 1950, have
been continuously in possession of that or any
other tenure-land for twelve years, (c) the anount
of rent payabl e by them should  exceed  the
assessment | eviable on the | and cal cul ated
according to s. 5. The effect ~of condition (a)
woul d be to exclude fromthe category of pernmanent
tenants those who cane into occupation or were
i nducted on the land of which they could claimto
be permanent tenants, after August 15, 1950. But
every tenant who was in possession of tenure-|and
on that date could apparently - qualify for
obtaining the status of a pernmanent tenant, being

deened to be such, if he satisfied the other two
conditions. As regards condition (b), there s
obscurity and contradiction attending —the

expression "continuous periods aggregating to a
total continuous peri od of twel ve years".
Aggregation would obviously nean an addition of
integers, and when units of tine are the integers
as is apparent fromthe context, in plain words it
woul d nmean the addition of broken periods.  To
posit continuity in such a case, mght possibly
suggest that it refers to cases where a tenant is
i n possession of different parcels of tenure-Iand
t hroughout the twelve-year period, though he is
not in possessi on of any particular parce
continuously for a period of 12 vyears, and that
the terms of the section would be satisfied and he
woul d be deenmed to have been in "continuous
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possession” of the land of which he was in
possession at the comrencenent of the Tal ugdar
Abolition Act for the purpose of qualifying for
per manent tenancy of that parcel. An analysis of
the circunmstances attendant on this condition
would reveal the following : (1) Let us take it
that during the period twelve years before August
15, 1950 a tenant had been in possession of three
di stinct parcels of tenure land ‘A, ‘B and ‘'C
at different periods but continuous, i.e., there
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being no point of tinme at which he was not in
possession of one or the other of these three
parcels and that on the date of the comencenent
of the Act he is in possession of parcel ‘C. It
is possible that such a situation nmight arise from
exchange of holdings with the consent of the
tenure-hol der by a person who was a pernmanent
tenant under the existing |aw. But the provision
onits terms is not confined to exchanges by such
tenants, but is of wder application. If the
proper construction of this unclear provision of
s. 4 be as above, any tenant who satisfied the
other conditions of the 'section, would be deened
to be a pernanent tenant in respect of parcel ‘C.
It will at once be seen that the origin of his
tenancy of holding ‘C is ex concessis known.
Surely, such a tenant would not be a pernmanent
tenant within s. 83 of the Bonbay Land Revenue
Code. It 'hasonly “to be added that he woul d not
fall within  the definition -of a pernanent tenant
even under s.-2(10A) of the Tenancy Act inserted
by Bombay Act 13 of 1956. The argument, therefore
that s. 4 was nerely intended to and provided a
rule of evidence for determ ning who a pernmanent
tenant was under s. 83 of the Bonbay Land Revenue
Code, 1879 and did not extend such category of
persons by an artificial definition, would appear
to be negatived even by the first paragraph of s.
4(b).

This concl usion is strengthened by the
provision nmade at the end of s. 4(b) of the
i mpugned Act as regards the grounds upon which the
[ andl ord or
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the tenure-holder could disprove the right of a
tenant to the status of a permanent tenant. That
provi si on reads:

"Unless it is proved by the tenure-

hol der that he woul d not - have been -a

per manent tenant on the basis of continued

possessi on of |and under clause (b)...... "

The | earned Solicitor-General submitted that to
read this portion of s. 4 (b) as neaning that the
I andl ord has to disprove what the tenant has
already proved would be to give it no nmeaning at
all and that consequently it should be held that
in order to give sone rational neaning to the
words quoted they refer to tenure-hol der having to
prove that the tenant was not a permanent tenant
under s. 83 of the Bonbay Land Revenue Code. To
put it differently, the construction suggested was
that on the conditions laid down in s. 4(b) being
fulfilled, viz., continuous possession of tenure-
land by a tenant for twelve years conputed as
described, the onus was shifted to the tenure-
hol der to prove that the tenant did not fal

within the category of persons described in s. 83
of the Code. | find nyself unable to accept this
interpretation of the section. Even if one started
with the presunption that what the inpugned Act
sought to achieve was not to "define" a pernanent
tenant but nerely to shift the onus of proving the
status-the conditions of s. 83 of the Code being
assumed to be still the deternminant, | do not find
words in s. 4 to support the interpretation which
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the learned Solicitor-General desires the Court to
accept. There is no reference to s. 83 in the
i mpugned Act and the class of persons who are
terned "pernmanent tenants" are expressly stated to
be those who are deermed to be such. That itself
woul d be sone indication that the class is an
artificial creation brought into existence by the

Act. That apart, | have already pointed out that
the opening words of the
474

first paragraph of s. 4(b) contenpl ate cases where
the origin of the tenancy of the parcel in respect
of which permanent tenancy is clained is known.
Lastly, the words in which the content of the
ri ght of the tenure-holder to dispute the "deenmed"
per manent t enancy are couched are whol |'y
i nconpatible with ~his having a right to establish
that the tenant does not satisfy the requirenents
of s. 83 of the Code. The words used are "that the
tenant would not have been-a pernanent tenant on
the basis of continued possession of [|and under
clause (b)". The conditions on the fulfilnment of
which a person is deemed to be a pernmanent tenant
are, as already pointed  out, three and of these
two are set out in sub-cl. (b), viz., the
"continuous" possession of tenure-land and the
rent of the land | being higher thanthe revenue
assessment. In rmy opinion the argunent about the
irrationality of theliteral construction of the
guoted words or s. 4(b) stens fromthe assunption
that s. 4 contenplates an enquiry or proceeding
initiated by the tenants who by evidence establish
the matters set out ins. 4 and it is on that
basi s that the submission is nade that the
| egi slature could not have nmade a provision for
the same matters being disproved by the tenure-
holder. Even if the basis be  assumed to be
correct, | do not see any absurdity in the
provision. But that apart, in ny judgnent s. 4(b)
does not contenpl ate or provide for any
application by the tenant and therefore there is
no question of the tenant having established that
the conditions of s. 4(b) have been satisfied.
Section 4(b) enacts a positive rule of law by
which a person in possession of a holding of
tenure-land on August 15, 1950 is "deenmed" to be a
per manent tenant on the fulfilment of three
conditions, the tenure-holder being entitled to
establish that the conditions of that section have
not been satisfied when proceedings for that
purpose are initiated by him The
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provision for proceedings being initiated by the
tenure-holder to take advantage of the right
granted to himby s. 4(b) is to be found in s. 6.
What has just been stated is anply borne out
by the terms of s. 6, for it enacts that the
rights of a pernmanent tenant under s. 4 "shall be
entered in the record of rights unless the tenure-
hol der applies in witing to the Mam atdar within
six nmonths fromthe comencenent of the Act of a
declaration that the tenant wunder him is not a
per manent tenant" (to quote only the nmateria
words). It will therefore be seen that the concept
of permanent tenant as envisaged under s. 4 is
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incorporated into the texture of s. 6. Every
person who satisfies the definition of a pernanent
tenant under s. 4 is therefore automatically
entitled without application by him to be entered
in the revenue records as a pernanent tenant by
the Mam atdar unl ess the tenure-hol der applies in
witing objecting to the entry. Cbviously the
obj ections which he could raise and which woul d be
the subject of adjudication under s. 6 are those
set out as being open to himunder s. 4. In this
connection it has to be noticed that s. 6 does not
specify the grounds upon which the tenure-hol der
m ght object to a tenant being treated as a
per manent tenant and it is on the absence of those
provi sions that the learned Solicitor-Genera

bases his argunent suggesting that the objections
of the tenure-holder would extend to disproving
that the tenant was a permanent tenant under s. 83
of the Code. It is not possible to accede to this
submi ssion. 1t is comon ground that no enquiry is
contenpl ated under s. 4(b) and that the right of
the tenure-holder to object to the entry of the
tenant as a permanent tenant is by taking
advant age of the provision in s. 6. It would
therefore follow 'that s. 4(b) and s. 6 are
i ntegrated provisions, the one laying down the
grounds of objection open to the tenure-hol der

and s. 6 making provision for the forumin which
and
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the procedure by which such objections could be
urged. To put the matter slightly differently s.
4(b) specifies the grounds of objection open to a
tenure-hol der but does not indicate where and in
whi ch proceeding the objections  could be raised-
while s. 6 indicates that the authority to decide
is the Mam atdar and that the proceedi ng woul d be
initiated by an objection petition filed by the
tenure-holder. Both s. 4(b) and s. 6 would be
truncated unless they were read as formng an
integrated whole. It is in this manner that a
reconciliation is possible between the terns of
ss. 4 and 6 which so to speak form together
provision for determining, after investigation

the class of persons who shall be entitled to
claim rights as permanent tenants. Section 4
having defined a permanent tenant in positive
terns, s. 6 steps in and sets up a procedure and
creates a forumin which that positive provision
mght be tested and if not displaced would be
given effect to. In the view | have expressed the
reference to the enquiry being under s. 135D of
the Code would not nmake any difference, because
the officials and Tribunals or Courts vested with
authority under s. 135D of the Code and the
rel ated provisions would have still to consider
whet her the tenant had or had not qualified to be
a permanent tenant by the application of the
criteria enacted by s. 6. | amtherefore clearly
of the opinion that the entire object and purpose
of the inpugned enactnent which is given effect to
by its operative provisions enacts not a rule of
evi dence for determ ning who permanent tenants are
under the pre-existing law, but to define, create
and as it were, add a new class of "pernmanent
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tenants", i.e., those who satisfy the requirenents
of s. 4.

If this were the proper construction of the
i mpugned enactment it was not seriously contested
t hat t he enact nment woul d be voi d and
unconstitutional and liable to be struck down. I
agree therefore that these petitions should be
al | oned.
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BY COURT : In accordance with the opinion of
the mpjority, these petitions are allowed wth
costs. As the petitions have been heard together
there will be only one hearing fee.




