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19(1) (a), 19(2)U.P. Special Powers Act, 1932 (U.P. XIV O

1932) s. 3.

HEADNOTE

Section 3 of the U P. Special Powers Act, 1932 (XIV O
1932), provided as follows: -

"Whoever, by word, either spoken or witten, or by signs or
by visible representations, or otherw se, i nstigates,
expressly or by inplication, any person or class of - persons
not to pay or to defer paynent of any liability, and whoever

does any act, with intent or knowing it to be likely  that
any words, signs or visible representations containing  such
instigation shall thereby be comunicated directly or

indirectly to any person or class of persons, in any nanner
what soever, shall be punishable with inprisonnent which nmay
extend to six nmonths, or with fine, extending to Rs. 250, or
with both."

The appellant, who was prosecuted under the section for
delivering speeches instigating cultivators not to pay
enhanced irrigation rates to the Governnent, applied to the
H gh Court for a wit of habeas corpus on the ground,
amongst others, that the said section was inconsistent wth
Art. 19(1) (a) of the Constitution and as such void. The
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High Court decided in favour of the appellant and he was
rel eased. The State appealed to this Court and the question
for determ nati on was whether the inpugned section enbodied
reasonabl e restrictions in the interests of public order and
was thus protected by Art. 19(2) of the Constitution.

Held, that even though in a conprehensive sense all the
grounds specified in Art. 19(2) of the Constitution on which
any reasonable restrictions on the right to freedom of
speech rmust be based can be brought under the general head
"public order", that expression, inserted into the Article
by the Constitution (First Arendnent) Act, 1951, nust be
demarcated fromthe other grounds and ordinarily read in an
excl usive sense to nmean public peace, safety and tranquility
in contradistinction to national upheavals, such as
revolution, civil strife and war, affecting the security of
the State.

Ronesh Thappar v. The State of Mdras (1950) S.C.R 594,
Brij Bhushan v.The State of Delhi. (1950) S.C.R 605, The
State 'of / Bihar v. Shailabala Devi. (1952) S.C R 654 and
Cantewel ' v." Connecticut. (1940) 310 U. S. 296, discussed.
822

It is well settled by decisions of this Court that in a
restriction in order to be reasonable nmust have a reasonabl e
relation to the object the Legislation has in view and nust
not go beyond it. Restrictions, therefore, nmeant to be in
the interest of public order which have no proxinmate
relationship or nexus with it but can be only renptely or
hypot hetically connected with it, cannot be reasonabl e
within the neaning of Art. 19(2) of the Constitution

Rex v. Basudeva, A.1.R (1950) F.C. 67, applied.

Ranmji Lal Mddi v. The State of U P. (1957) S.C-/R. ' 860 and
Virendra v. The State of Punjab, (1958)  S.C.R 308,
expl ai ned.

So judged, it cannot be said that the acts prohibited ' under
the wi de and sweepi ng provisions of s.~3 of the Act can have
any proximate or even foreseeabl e connection wth public
order sought to be protected by it, and, consequently, that
section, being violative of the right to freedom of speech
guaranteed by Art. 19(1) (a) of the Constitution, nust be
struck down as unconstitutional

It would be incorrect to argue that since instigation by “a
single individual not to pay taxes mght ultimately lead to
a revolution resulting in distruction of public order, that
instigation nust have a proxinmate connection wth public
order. No fundanmental rights can be restricted on~ such
hypot heti cal and inmagi nary consi deration

Nor is it possible to accept the argument that in a deno-
cratic set up there can be no scope for agitational approach
or that any instigation to break a bad law nmust . by “itself
constitute a breach of public order, for to do so  without
obvious limtations would be to destroy the right to freedom
of speech on which denocracy is founded.

It is not possible to apply the doctrine of severability
relating to fundanental rights as enunciated by this Court
to the provisions of the inpugned section, since it is not
possi bl e to precisely determne whether t he vari ous
categories of instigation nmentioned therein fall within or
wi t hout t he constitutionally per mi ssi bl e limts of
| egi sl ation and separate the valid parts fromthe invalid.
R M D. Chamarbaugwal la v. The Union of India (1957) S.C. R
930, expl ai ned and di sti ngui shed.

Ronesh Thappar v. The State of Madras (1950) S.C. R 594 and
Chintaman Rao v. The State o Madhya Pradesh. (1950) S.C R
759, referred to.
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JUDGVENT:
CRIM NAL APPELLATE JURI SDI CTION: Crimnal Appeal No. 76 of
1956.
Appeal fromthe judgnment and order dated August 27, 1954, of
the Allahabad High Court in Criminal Msc. Wit No. 20 of
1954,
823
K. L. Msra, Advocate-General for the State of Utar
Pradesh. G 0. Mathur and C. P. Lal, for the appellants.
N. S. Bindra, for the respondent.1960. January 21. The
Judgnent of the Court was delivered by
SUBBA RAO J.-This appeal raises t he guestion of
interpretation of the words " in the interest of public
order " in Art. 19(2) of the Constitution
The facts -are not in dispute and they Ilie in a snal
conpass. The ~ respondent, Dr. Ram Manohar Lohia, is the
General~ Secretary of the Socialist Party of India. The U
P.. _CGovernnent enhanced the irrigation rates for water
supplied fromcanals to cultivators. The party to which the
respondent belongs resolved to start an agitation against
the said enhancement for the alleged reason that it placed
an unbear abl e burden upon the cultivators. Pursuant to the
policy of hi's party, the respondent visited Farrukhabad and
addressed two public neetings wherein he nade speeches
instigating the audience not-to pay enhanced irrigation
rates to the Government. On July 4, 1954, at 10 p.m he was
arrested and produced before t he Gty Magi strat e,
Far r ukhabad, who remanded him for two days. After
i nvestigation, the Station officer, Kainganj, filed a
char ge- sheet agai nst the respondent before Sri P. R QGupta,
a Judicial Oficer at Farrukliabad.” On July 6, 1954, the
Magi strate went to the jail to try the case @ against the
respondent, but the |atter took objection to the trial being
held in the jail prem ses.  Wen the Magistrate insisted
upon proceeding with the trial, the respondent obtained an
adjournnent on the ground that he would like to nove the
H gh Court for transfer of the case fromthe file of the
said Magistrate. Thereafter the respondent filed a petition
before the H gh Court for a wit of habeas corpus on the
ground, anobng others, that s. 3 of the U P. Special Powers
Act (Act No. XIV of 1932), 1932, (hereinafter called the
Act) was void under the Constitution
105
824
In the first instance the petition came up for disposa
bef ore a di vi si on bench of the Hi gh Court at
Al | ahabad consisting of Desai and Chaturvedi, El aborate
argunents were addressed before themcovering a wide field.
The | earned Judges delivered differing judgnents expressing
their views on the main points raised before  them They
referred the matter to the Chief Justice for obtaining the
opinion of a third Judge on the follow ng two points: ™" (i)
Was the’' provision of s. 3 of the U P. Special Powers Act
of 1932 nmmking it penal for a person by spoken words to
instigate class of persons not to pay dues recoverable as
arrears of land revenue, inconsistent with Art. 19(1)(a) of
the Constitution on the 26th of January, 1950 ? " and " (ii)
if so, was it in the interests of public order ? ". The
petition was placed before Agarwala, J., as a third Judge,
who agreeing with Desai, J., gave the followi ng answers to
the questions referred to him:
Question No. (i). "The provision of section's of the U P
Special Powers Act, 1932, making it penal for a person by
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spoken words to instigate a class of persons not to pay dues
recoverable as arrears of |and revenue, was inconsistent
with Article 19(1)(a) of the Constitution on the 26th
January, 1950."

Question No. (ii). " The restrictions inmposed by section 3
of the U P. Special Powers Act, 1932, were not in the
interests of public order.™

In the wusual course the matter was placed before the two
| earned Judges who first heard the case and they, on the
basis of the mjority view, allowed the petition and

directed the respondent to be released.. The State has
preferred the present appeal against the said order of the
H gh Court.

The |earned Advocate General, appearing for the appellant.
stated before us that be did not propose to canvass the
correctness of the mgjority view on one of the inportant
points raised inthe case, nanely, that the effect of the
passing of the Act did not ipso facto deprive a citizen of
his freedomof speech guaranteed. under Art. 19(1) (a) of
the Constitution and-its validity should be tested by the
provi si-ons

825

of Art. 19(2) thereof. He did not. concede the validity of
the finding in this regard but assumed its correctness for
the purpose /of this case. Nothing further, therefore, need
be mentioned on this point.

The gist of the argunment of the learned Advocate General may
be stated ‘thus: The legislature can  make |aws placing
reasonable restrictions on the rights of a citizen to
freedom of speech and expression in the interests of public
order anong other grounds. The words "in the interests of
public order” are wi der in connotationthan the words " for
the maintenance of public order ". Laws are rules made by
the legislature for the governance of the people in the
State which they are bound to obey, and they are enacted to
keep public peace and order. The avowed object of s. 3 of
the Act was to prevent persons frominstigating others to
break the |laws inmposing a liability upon a person or- class
of persons to pay taxes and other dues to the State, any
authority or to any |and-owner. The inpugned section was
enacted in the interests of public order and therefore the
section was protected by Art. 19(2) of the Constitution

The | earned Advocate CGeneral pointed out that the object of
the State in preferring this appeal was to obtain the
decision of this Court on the question of constitutiona

validity of s. 3 of the Act and not to pursue the matter
agai nst Dr. Lohi a.

The respondent was not present at the time the appeal was
heard and was not represented by an advocate. As the
guestion rai sed was an inmportant one, we requested M. N S
Bindra to assist the Court, and he kindly agreed to do so.
He supported the majority view of the High Court. W record
our thanks for his assistance.

At the outset it would not be out of place to notice briefly
the history of the Act. The Act was originally passed  in
the year 1932 during the British rule. In an attenpt to
of fset the canpai gn of non-paynent of taxes and other fornms
of agitation resorted to by the Congress Party, originally
it was put on the statute book for one year; but in 1940

when the State was under the " Governor’s rule ", the Act
was made

826

per manent . Under the Act, ss. 1 and 2 cane into effect

i mediately on the passing of the Act and S. 1(2) enabled
the Government by notification to extend all or any of the
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remaining sections to any district or to any part of a
district in the United Provinces. After the Constitution
the Act was not repealed but was allowed to continue, wth
necessary adaptations, in the statue book. Bet ween Apri
and June, 1954, the State CGovernment extended the provisions
of the Act to 33 districts including Farrukhabad district.
Now |ot us look at the provisions of the Act to ascertain
its scope and field of operation. The preanble discloses
that it was enacted in 1932 to nmake provi sion against and to
take powers to deal with instigation to the illegal refusa
of the paynent of certain liablities and s. 2 defines "
l[iablity " to nmean | and revenue or any sumrecoverable as
arrears of land revenue or any tax, rate, cess or other dues
or anmpunt payable to Governnent or to any local authority,
or rent of agricultural land or anything recoverable as
arrears of or along with such rent ". Section 3 prescribes
the punishnment for instigation to the non-paynment of a
I'iability: As the argunent centres round this section, it
wi I'l be convenient to read the sane:

Section 3. Whoever, by word, either spoken or witten, or by
signs or by visible representations, or ot herw se,
instigates, expressly or by inplication, any person or class
of persons not to pay or to defer paynent of any liability,
and whoever ‘does any act, with intent or knowing it to be
likely that 'any words, signs or visible representations con
taining such / instigation shall” thereby be conmmunicated
directly or indirectly to any person or class of persons, in
any nmanner what soever, shall be punishable with inprisonnent
which rmay extend to six nmonths, or with fine, extending to
Rs. 250, or with both."

Section 4 says that —any person to whom an arrear of
liability is due nay apply to the Collector to realize it
and the Collector is authorized to realize the sane

827

as an arrear of |land revenue. ~The inmpugned section may be
di ssected into the follow ng conponents (i) whoever by word,
either spoken or witten, or by signs /or by visible
representations or otherwise, (ii) instigates, (iii)
expressly or by inplication,(iv) any person'or class of
persons, (v) not to pay any liability, (vi) to defer paynment

of any liability, (vii) does an act with-intent that any
words etc. shall be comunicated to any person or class of
persons, (viii) with the know edge that it is likely that

such words etc. shall be conmmunicated to any person or class
of persons, (ix) such communication may be nade directly, or
indirectly and (x) shall be punished with inprisonnent or
with fine or with both. Under this section a wi de net has
been cast to catch in a variety of acts of _instigation
ranging fromfriendly advice to a systenatic propaganda not
to pay or to defer payment of liability to Governnent, any
authority or to any person to whom rent -is payable in
respect of agricultural |land. The nmeaning of this section

read along with ss. 2 and 4, can be ascertained nore clearly
by illustration than by definition. (1) A instigates B not
to pay any liability to Governnment, any authority or to —any
land owner; (2) Ainstigates Bto defer paynent of any
l[iability - to Governnent, any authority or landlord; (3) A
instigates a class of persons to do the same; (4) A may do
any one of the foregoing things not only by word, but also
by signs, visible representations or otherw se; (5) A may do
any one of the things bona fide either to get the claim
decided in a Court of lawor to gaintine to get the |I|aw
changed; (6) A nay instigate B not to pay any anpbunt due to
CGovernment or to any authority, but the said amount can be
recovered by the authority concerned as arrears of |and
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revenue; (7) Amy tell Cwith intention or with know edge
that the said instigation nmay be comunicated to B so that
he may not pay; (8) any statement by Ato C may inply such

instigation. In its wide anplitude the section takes in the
i nnocent and the guilty persons, bona fide and mmla fide
advice, individuals and class, abstention from paynent and
def erment of paynent,

828

expressed or inplied instigation, indirect or di rect
instigation, liability due not only to Government but to any
authority or landholder. |In short, no person, whether |ega

adviser or a friend or a well-w sher of a person instigated
can escape the tentacles of this section, though in fact the
rent due has been " coll ected through coercive process or
ot herw se.

We shall now proceed to consider the constitutional validity
of this section. The material portions of the relevant
provi sions of the Constitution may now be read:

Article 19: " (1) Al citizens shall have the right-

(a) to freedom of speech and expression

(2) Nothing in sub-clause (a) of clause (1) shall affect
the operation of any existing |law, or prevent the State from
making any law, in'so far as such |aw inposes reasonable
restrictions  on the exercise of the right conferred by the
said sub-clause in the interests of the security of the
State, friendly relations with foreign States, public order
decenc or morality or in relation to cont enpt of
court, defamation or incitement-to an offence."

G ause (2) of Art. 19 was anmended by the Constitution (First
Amendnent) Act, 1951. By this anendnent several new grounds
of restrictions upon the freedom of speech have been
i ntroduced, such as friendly relations with foreign States,

public order and incitenent to an of fence. It is self
evident and conmon pl ace that freedom of speech is one of
the bulwarks of a democratic formof Government. It is

equal |y obvious that freedomof speech can only thrive in an
orderly society. Clause (2) of Art. 19, therefore, does not
affect the operation of any existing |law ‘or /prevent the
State from meking any law.in so far as ~such’ law inposes
reasonable restrictions on the exercise of “the right  of
freedom of speech in the interest of public order, anong
ot hers. To sustain the existing lawor a new | aw made by
the State under cl. (2) of Art. 19, so far as it is relevant
to the present enquiry, two conditions should be

829

conplied wth, viz., (i) the restrictions inposed nust be
reasonable; and (ii) they should be in the interests of
public order. Before we consider the scope of tile word,-,

of limtation, " reasonable restrictions" and " in the
interests of ", it is necessary to ascertain the true
meani ng of the expression public order " in‘the said clause.
The expression public order"” has a very w de connotation
Order is the basic need in any organised ' society. I't

inplies the orderly state of society or comunity in~ which
citizens can peacefully pursue their nornmal activities  of
life. In the words of an enminent Judge of the Suprene Court
of America " the essential rights are subject to the,
elenentary need for order w thout which the guarantee of
those rights would be a nmockery ". The expression has not
been define(] in the Constitution, but it occurs in List 11
of its Seventh Schedule and is also inserted by the
Constitution (First Amendnent) Act, 1951 in el. (2) of Art.
19. The sense in which it is used in Art. 19 can only be
appreci ates by ascertaining howthe Article was construed
before it was inserted therein and what was the defect to
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remedy which the Parlianment inserted the sane by the said
amendnent . The inpact of el. (2) of Art. 19 on Art.
19(1)(a) before the said anendnent was subject to judicia

scrutiny by this Court in Ronesh Thappar v. The State of
Madras(1). There the CGovernnent of Madras, in exercise of
their powers under s. 9(1-A) of the Madras Maintenance of
Public Order Act, 1949, purported to issue an order whereby
they inmposed a ban upon the entry and circulation of the
journal called " Coss -.Roads " in that State. The
petitioner therein contended that the said order contravened
his fundanental right to freedom of speech and expression.
At the tinme when that order was issued the (expression "
public order " was not in Art. 19(2) of the Constitution

but the words " the security of the State were there. In
considering whether ‘the inpugned Act was nmde in the
interests of security of the State, Patanjali Sastri, J., as
he then was, after citing the observation of Stephen in his
Crim nal Law of Engl and, st ates:

(1) [2950) S.C.R 594, 600, 601, 602,

830
"Though all these offences thus involve disturbances of
public tranquillity and are in theory offences against

public order, the ~difference between them being only a
di fference of degree, yet for the purpose of gurading the
puni shnment /to be inflicted in respect of themthey nmay be
classified into different m nor categories as has been done
by the Indian Penal Code. Simlarly, the Constitution, in
fornul ating the varying criteria for permssible |egislation
i mposing restrictions onthe fundanmental rights enumerated
in article 19 (1), has placed in a distinct category those
of fences agai nst public order which aimat undermning the
security of the State or overthrowing it, .and nmde their
prevention t he sole justification f or | egi sl ative
abri dgenent of freedom of speech and expression, that is to
say, nothing |ess than endangering the foundations of the

State or threatening its overthrow coul d. justify
curtailnent of the rights to freedom of speech and expres-
sion.......... "

The | earned Judge continued to state:

The Constitution thus requires a line to be drawn i'n the
field of public order or tranquillity marking off, may be,
roughly, the boundary between those serious and  aggravated
forns of public disorder which are calculated to endanger
the security of the State and the relatively mnor breaches
of the peace of a purely local significance, treating for
this purpose differences in degree as if they  were
differences in kind. "

The | earned Judge proceeded further to state:

" We, are therefore of opinion that unless a law restricting
freedom of speech and expression is directed solely against
the wundermining of the security of the State or the
overthrow of it, such law cannot fall within the reservation
under clause (2) of article 19, although the ‘restrictions
which it seeks to inpose may have been conceived  generally
inthe interests of public order. "

This decision establishes two propositions, viz., (i)
mai nt enance of public order is equated with maintenance of
public tranquillity; and (ii) the offences against

831

public order are divided into two categories, viz., (a)
maj or of fences affecting the security of the State, and (b)
m nor of f ences i nvol vi ng breach of purely | oca
significance. This Court in Brij Bhushan v. The state of

Del hi (1) followed the earlier decision in the context of s.
7 (1) (c) of the East Punjab Public Safety Act, 1949. Faz
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Ali, J., in his dissenting judgnent gave the expression
public order " a wider neaning than that given by the
majority view The | earned Judge observed at p. 612 thus:

" \Wen we approach the matter in this way, we find that
whil e’ public disorder’ is w de enough to cover a small riot
or an affray and ot her cases where peace is disturbed by, or

affects, a small group or persons, ’'public unsafety (or
insecurity of the State), will usually be connected wth
serious internal disorders and such disturbances of public
tranquillity as jeopardize the security of the State. "

This observation also indicates that " public order " is
equated with public peace and safety. Presumably in an

attenpt to get over the effect of these two decisions, the
expression " public order " was inserted in Art. 19 (2) of
the Constitution by the Constitution (First Anendrment) Act,
1951, with a view to bring in offences involving breach of
purely local significance within the scope of pernissible
restrictions under «cl. (2) of Art. 19. After the said
anmendnent , this Court” explained the scope of Ronesh
Thappar’ s Case (1) in The state of Bihar v. shailabala Devi
() That case was concerned wth the constitutiona
validity of s. 4 (1) (a) of the Indian Press (Emergency
Powers) Act, 1931. It deals with the words or signs or
visible representations which incite to or encourage, or
tend to incite to or encourage the conm ssion of any offence
of murder or any cogni zabl e of fence invol ving vi ol ence.

Mahaj an, J., as he then was, observed-at p. 660:

" The deduction that a person would be free to incite to
murder or other cogni zable offence through the press wth
i mpunity drawn from our decision in

(1) [1950] S.C R 605. (2) [1952] S.C. R 654,

106

832

Romesh Thappar’s case coul d easily have been avoided as it
was avoi ded by Shearer J., who in very enphatic terms said
as follows:

"I have read and re-read the judgnents of the Suprene
Court, and | can find nothing in them nyself /which bear
directly on the point at issue,and |eads ne to think  that,
in their opinion, a restriction of this kindis no ‘|onger
perm ssible. "

The validity of that section came up for consideration after
the Constitution (First Amendrment) Act, 1951, which was
expressly made retrospective, and therefore the said section
clearly fell within the anbit of the words " in'the interest
of public order ". That apart the observations of Mahajan

J., as he then was, indicate that even without the amendnent
that section would have been good inasmuch as it ainmed to
prevent incitenment to nurder.

The words " public order were al so understood in Anerica
and England as offences against public safety or public
peace. The Suprene Court of Anerica observed in Cantewell
v. Connecticut (1) thus:

"The offence known as breach of the peace enbraces a  great
variety of conduct destroying or nenaci ng public order ~and
tranquillity. It includes not only violent acts and words
l'ikely to produce violence in others. No one would have the
har di hood to suggest that the principle of freedom of speech
sanctions incitement to riot When clear and present -danger
of riot, disorder, interference with traffic upon the public
streets, or other immediate threat to public safety, peace

or order appears, the power of the State to prevent or
puni sh is obvious. "

The American deci sions sanctioned a variety of restrictions
on the freedom of speech in the interests of public order
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They cover the entire gamut of restrictions that can be
i nposed under different heads in Art. 19(2) of our
Constitution. The follow ng summary of sone of the cases of
the Supreme Court of America given in a well-known book on
Constitutional Lawillustrates the range of categories of
cases covering
(1) (1940) 310 U S. 296, 308,
833

that expression. In the interests of public order, the
State nmay prohibit and punish the causing of ’'loud and
raucousnoi se’ in streets and public places by nmeans of sound
anplifying instruments, regulate the hours and place of
public discussion, and the use of the public streets for the
purpose of exercising freedom of speech; provide for the
expul sion of hecklers fromneetings and assenblies, punish
utterances tending to incite an imediate breach of the
peace or riot as distinguished fromutterances causing nmere
“public inconvenience, annoyance or unrest’. " In England
also Acts lLike Public Order Act, 1936, Theatres Act, 1843
were passed: the former nmaking it an offence to use
t hreat eni ng, abusive or insulting words or behaviour in any
public place or at any public nmeeting with intent to provoke
a breach of the peace or whereby a breach of the peace is
likely to be caused, and the latter was enacted to authorise
the Lord Chanberlain to prohibit any stage play whenever he
thought its public performance would nmilitate against good
manners, decorum and the preservation of the public peace.
The reason' underlying all the decisions is that if the
freedom of 'speech was not restricted in the manner the

rel evant Acts  did, public safety and tranquillity in the
State woul d be affected.

But in India under Art. 19(2) this w de concept of" public
order " is split up under different heads. It enables the

i mposi tion of reasonable restrictions on the exercise of the
right to freedom of speech and expression in the interests
of the security of the State, friendly relations wth
foreign States, public order, decency or norality, or in
relation to contenpt of court, defamation or incitenent to
an offence. Al  the grounds nentioned therein can be
brought under the general head " public order " in its nost
conpr ehensi ve sense. But the juxtaposition of the different
grounds indicates that, though sonetimes they tend to
overlap, they nust be ordinarily intended to “exclude each

ot her. " Public order " is therefore sonething which is
denar cat ed from the others. In_ that limted sense,
particularly in view of, the history of the anendrment, it
can be pustul ated that "public order "

834

i s synonynous with public peace, safety and tranquillitly.

The next question is what do the words interest of public
order " mean ? The | earned Advocate CGeneral - contends | that
the phrase "in the interest of public order” \is of a wi der
connotation than the words "for the mai ntenance of public
order" and,therefore, any breach of |aw which may have the
tendency, however renote, to disturb the public order would
be covered by the said phrase. Support is Sought to be
drawn for this wide proposition fromthe judgment of this
Court in Ranji Lal Mddi v. The State of U P. (1). It is not
necessary to state the facts of that case, as reliance is
placed only on the observations of Das, CJ., at p. 865,

whi ch read

“I't will be noticed that the |anguage enployed in the
amended clause is "in the interests of" and not "for the
mai nt enance of". As one of us pointed out in Debi Saron v.

The State of Bihar (2), the expression "in the interests of"
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nmakes the anbit of protection very wide. A |aw may not have
been designed to directly nmaintain public order and yet it
may have been enacted in the interests of public order.”

The | earned Chief Justice again in Virendra v. The State of
Punjab (3) observed, at p. 317, much to the same effect:

"As has been explained by this Court in Ranji Lal Modi v.
The State of U P. (1), the words "in the interests of" are
words of great anplitude and are nuch wider than the words
"for the maintenance of." The expression "in the interests
of" makes the anbit of the protection very wide, for a |aw
may not have been designed to directly maintain the public
order or to directly protect the general public against any
particular evil ‘and yet it may have been enacted "in the
interests of" the public order or the general public as the
case may be."

We do not understand the observations of the Chief Justice
to mean that any renote or fanciful connection between the
i mpugned Act and the public order

(1) [1957] S/C. R 860. (2) Al R (1954) Pat 254

(3) ~[1958] Ss.C. R 308.
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woul d be sufficient to sustain its validity. The | earned

Chi ef Justice was only making a distinction between an Act
which expressly and directly purported to maintain public
order and one which did not expressly state the said purpose
but left it to be inplied therefrom; and between an Act
that directly maintained public order and that indirectly
brought about the same result. The distinction does not
i gnore the necessity for intimate connection between the Act
and the public order sought to be mmintained by the Act.

Apart from the said phrase, another limtation in the
clause, nanely, that the restrictions shall be reasonable,
brings about the sane result. The word "reasonable" has
been defined by this Court in nore than one ' deci sion. It
has been held that in order to be reasonable, "restrictions
must have reasonable relation to the object which the
| egislation seeks to achieve and nust not go in excess of

that object”. The restriction made "in the interests of
public order" must also have reasonable relation to the
object to be achieved, i.e., the public order. I'f “the

restriction has no proximate relationship to the achi evenent
of public order, it cannot be said that the restrictionis a
reasonable restriction within the nmeaning of the said

cl ause. A full bench decision of the Federal Court in Rex
v. Basudeva (1) <contains sone observations which give
consi derable assistance to construe the words. In /that

case, the appellant was detained in pursuance of the order
made by the Governnent of U.P. under the U P. Prevention of
Bl ack- Marketing (Tenporary Powers) Act, 1947. The question
was whet her the preventive detention provided for in s. 3(1)
(i) of the said Act was preventive detention for reasons
connected with the naintenance of public  order. The
argunent in that case ran on the sane lines as in the
present case. The |earned Advocate Ceneral there urged that
habi tual bl ack-marketing in essential commoditi es was bound
sooner or later to cause a dislocation of the machinery of
controlled distribution which, in turn, might lead to
breaches of the peace and that, therefore, detention with a
view to prevent such bl ack marketing was covered by the

(1) AI.R (1950) F.C. 67
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entry. Answering that argument, Patanjali Sastri, J.,as he
then was, pointed out, at p. 69:

"Activities such as these are so renote in the chain of
relation to the maintenance of public order that preventive
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detention on account of themcannot, in our opinion, fal

within the purview of Entry I of List Il........... The
connection contenplated nust, in our view, be real and
proxi mate., not far-fetched or problematical."

The decision, in our view, |ays down the correct test. The

[imtation inmposed in the interests of public order to be a
reasonabl e restriction, should be one which has a proximte
connection or nexus with public order, but not one far-
fetched, hypothetical or problematical or too rembte in the
chain of its relation with the public order

We shall now test the inmpugned section, having regard to the
aforesaid principles. Have the acts prohibited under s. 3
any proxi mate connection with public safety or tranquility ?
We have al ready analysed the provisions of s. 3 of the Act.
In an attenpt to indicate its wi de sweep, we pointed out
that any instigation by word or visible representation not
to pay or defer paynment of any exaction or even contractual
dues to Covernment, authority or a landowner is nmade an
of fence. Even i nnocuous speeches are prohibited by threat
of'__puni shment . There is no proximate or even forseeable
connection between  suchinstigation and the public order
sought to be protected under this section. W cannot accept
t he ar gunent of “the Ilearned Advocate CGener al t hat
instigation of a single individual not to pay tax or dues is
a spark which'may in the long run.ignite a revolutionary
noverment destroying public order. W can only say that
fundanental rights cannot be controlled on such hypothetica

and imaginary considerations: It is said that in a
denocratic set up there is no scope for agitational approach
and that if ~alawis bad the only course is to get it
nodi fied by denocratic process and that any instigation to
break the lawis in itself a disturbance of, the public

order. If this argunent without ~obvious 'linmitations be
accepted, it would
837

destroy the right to freedom of speech which is the very
foundation of denocratic way of life. Unless there is a
proxi mate connection between the instigation and the ~public
order, the restriction, inour view, is neither reasonable
nor is it in the interest of public order. 1In this view, we
must strike down s. 3 of the Act as infringing the
fundanental right guaranteed under -Art. 19(1)(a) of the
Constitution.

The | earned Advocate Ceneral then contended that the section
is severable and that if so severed, the section nay be nmade
to function within the linmted field that stands the test of
Art. 19(2) of the Constitution. He asks'us to read the
section as follows :

"Whoever, by word, either spoken or witten, or by signs or
by visible representations, or otherw se, i nstigates,
expressly or by inplication, any class of persons not to pay
or to defer paynment of any liability, and whoever does any
act, with intent or knowing it to be likely that any words,
signs or visible representations containing such instigation
shal | thereby be comrunicated directly or indirectly to ~“any
class of persons, in any manner whatsoever, shall be
puni shabl e with inmprisonment which may extend to six nonths,
or with fine, extending to Rs. 250, or with both."

By so doing he argues that instigation of a class of persons
only is made liable and thereby the section is rid of the
vi ce of unconstitutionality.

The doctrine of severability vis-a-vis the fundanenta

rights is sought to be supported on the basis of the wording
of Art. 13(1) of the Constitution. Under that Article |aws,
in so far as they are inconsistent with the provisions of
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Part 111, ire void only to the extent of such inconsistency.
But this inplies that consistent and inconsistent parts of a
law are severable. This doctrine in its relation to
fundanental rights was considered by this Court in three
deci si ons. In Romesh Thapper’s case (1) such an. argunent
has been repelled by this Court. Patanjali Sastri, J., as
he then was, stat@ the | egal position thus at p. 603:

(1) [1950) S.C.R 594, 600, 601 602.
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VWere a law purports to authorise the inposition of
restrictions on a fundanental right in | anguage wi de enough
to cover restrictions both within and without the limts of

constitutionally perm ssible legislative action affecting
such right,it is not possible to uphold it even so far as it
nmay be applied within the constitutional limts, as it is
not severabl e: So long as the possibility of its being
applied for purposes not sanctioned by the Constitution
cannot be ruled out, it nust be held to be whol |'y

unconstitutional and void."

In__Chintaman Rao v. The State of Madhya Pradesh the sane
principle is againrestated. Mbhajan, J., as he then was
observed at p. 765:

The law even to the extent that it could be said to
authorize the inposition of restrictions in regard to

agricultural |abour cannot be held valid because the
| anguage enpl oyed is wi de enough to cover restrictions both
within and without the Fimts of constitutionally

perm ssi bl e | egislative actionaffecting the right. So |ong
as the possibility of’ its being applied for purposes not
sanctioned by the Constitution cannot be ruled out, it nust
be held to be wholly void."

The w de reach of this principle appears to have been
circunscribed to sone extentin alater decision of this
Court in R M D. Chamarbaugwal  a'v. The Union of India (2).
In that case the constitutionality of ss. 4 .and 5 of the
Prize Conmpetitions Act (42 of 1955) was challenged on the
ground that prize conpetition as defined in's. 2(d) of the
Act included not nerely conpetitions that were of a ganbling
nature but also those in which success depended to a
substantial degree on skill.. This Court, having regard to
the history of the legislation, the declared object thereof
and the wording of the statute, came to the conclusion that
the conpetitions which were Sought to be controlled and
regulated by the Act were only those conpetitions in which
success did not depend to any substantial degree on skill.
That conclusion was sufficient to reject the contention
raised in that case; but even on the assunption that

(1) [1950] S.C.R 759.

(2) [1957) S.C.R 930.
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prize conpetition as defined in s. 2(d) of “the Act included
those in which success depended to substantiial degree on

skill as well as those in which it did not so depend, ' this
Court el aborately considered the doctrine of ' severability
and |aid down as many as seven rules of construction. On

the application of the said rules it was held that the
i mpugned provisions were severable in their application to
conpetitions in which success did not depend to any
substantial degree on skill.

The foregoing discussion yields the following results: (1) "
Public order " is synonynobus wth public safety and
tranquillity : it is the absence of disorder involving
breaches of local significance in contradistinction to
nati onal upheavals, such as revolution, civil strife, war,
affecting the security of the State; (2) there nust be
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proxi mate and reasonabl e nexus between the speech and the
public order; (3) s. 3, as it now stands, does not establish
in nmost of the cases conprehended by it any such nexus; (4)
there is a conflict of decision on the question of
severability in the context of an offending provision the
| anguage whereof is w de enough to cover restrictions both
wi thin and wi t hout the limts of constitutionally
perm ssible legislation; one viewis that it cannot be split
up if there is possibility of its being applied for purposes
not sanctioned by the Constitution and the other view is
that such a provisionis valid if it is severable in its
application to an object which is clearly demarcated from
other object or objects falling outside the limts of
constitutionally perm ssible legislation; and (5) t he
provi sions of the section are so inextricably mixed up that
it is not possible to apply the doctrine of severability so
as to enable us to affirmthe validity of a part of it and
reject the rest.

It is not necessary in this case to express our preference
for one or other of the foregoing decisions. Assumng that
the summary of the rul es of construction given in the |ast
of the cases cited supra are correct and exhaustive, we are
not satisfied that in the instant case the inpugned section
with the

107
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om ssi ons suggested by the | earned Advocate Ceneral could,
wholly or ‘to any extent, be salvaged. The words of the

section with the suggested omi ssions continue to suffer
from the same vice they are subjected to without the said
om ssi ons. The Suggested omi ssions fromthe section only
excl ude i ndividuals fromthe operation of the section and
confine it to a class of persons and in other respects it is
not freed fromthe defects already pointed out by us. In R

M D. Chamarbaugwal | as Case (1) the difference between two
cl asses of conpetitions, nanely, those that are of ganbling

nature and those in which success depends’ on skill, is
clear-cut and has 1|ong been recognized in |egislative
practice. But in the present case it is not even possible

to predicate with some kind of precision the different
categories of instigation falling within-~or wthout the
field of constitutional prohibitions. The constitutiona
validity of a section cannot be nade to depend upon such an
uncertain factor. Wether the principle of ' the first two
decisions is applied or that of the third is .invoked, the
constitutional validity of the section cannot be sustained.

We, therefore, hold that s. 3 of the “Act is void as
infringing Art. 19(1)(a) of the Constitution. The, entire

section therefore nust be struck down as i nvalid. If so,
the prosecution of the respondent under that section is
voi d.

The |earned Advocate General nade an inpassi oned appeal to
persuade us to express our view that though ‘the present
section is void on the ground that it is an unreasonable
restriction on the fundamental right, in the interests of
public order the State could legitimtely re-draft it in a
way that it would conformto the provisions of Art. 19(2) of
the Constitution. It is not this Court’s province to
express or give advice or make general observations on
situations that are not presented to it in a particular
case. It is always open to the State to nmke such
reasonable restrictions which are pernissible under Art.
19(2) of the Constitution.

In the result, the appeal is disnissed.

Appeal dism ssed.
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(1) [1957] S.C.R 930.
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